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Present: Mr. Justice S. Fazl Ali, Mr. Justice B. K. Mukherjea 


and Mr. Justice Vivian Bose. 


MAHANT PRAGDASJI GURU BHAGWANDASJI 


E^ v 


PATEL ISWARLALBHAI NARSIBHAI AND OTHERS.* 


[On Appeal from The: High Court of Judicature at Bombay]. 


Tiust—Bieach of trust—Code of Civil Procedure (Act V of 1908), section, 92— 


Suit by plaintiff—Denial by defendant of existence of trust, if ousts the, 
jurisdiction of Court—Finding that defendant did not commit breach— 
No relief fo: administration by Court prayed in the suit-——Want of cause 
of action under section 92—Declaratory relief in. such a suit, whether 
obiter dictum, 


A suit undet section 92 of the Civil Procedure Code. is a suit of a ‘special 
nature which presupposes the existence of 4 public trust of a religious or 
charitable character. Such a sult can proceed only on.the allegation that 
there is a breach of such trust or .that directions from the Court arc 
necessary for the administration thereof, and it must pray for onc or other 


of, the rellefs that aie specifically mentioned in the section. Thus.a suit. 
' for a declaration that certain property appertains to a religious trust may, 


lle. under the general law but is outside the scópc of section 93. 


- LJ 


Abdur Rahim Y. Barkat, Ali (1) approved. 


In a case by the plaintiff under section 93, denial by the defendant of | 


the existence of-the trust or that he was guilty of breach of trust, does not 
oust the jurisdiction of'the Court; but when the Coürts found concurrently 
on the evidence adduced by the parties that the allegations of breach of 
trust were not made out and as it was not the case of the plaintiffs that 

t Civil Appeal No. 99 of 195t against the judgment and. decree dated 
-the sgth July 1947 of the High Court of, Judicature at Bombay in First 
Appeal No. 128 of .1948 arising .out of decree dated the 14th, October 1942 
of the Court of the District Judge, Kaira at Nadiad in -Civil Suit No. 15 
of 1938. | ME ae m 


E E. s 
(1) (1927) L.R. 55 LA. 96, f . 
Y : 7 
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mum 


March, 7. 
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Civi. any direction of the Court was necessary for proper administration of the’ 
—- ^; trust, the very foundation of a suit under .scction- 93 - „became wanung ~and~ 
1952. the Spin had absolutely no cause of action for the suit he instituted. 
ym ' ^ 

Mahant Pragdasji 


When the defendant denies the existence of a tusts a declaration that 
tagwan- the trust does exist might-be made an ancillary to" thé main iélief claimed 





- dasji under the section if the plaintiff is held entitled to it; but when the case 
di of the plaintiff fails for want-of'a cius i of action, there is no warrant for 
Patel . giving him a arcara tory relief under the provision of section 92 C. P Code, 
Iswarlalbhai and the, finding*as to: the existence of a public trust in such a case is merely: 
Narsibhai. an obite: dicttim and cannot constitute the’ final’ decision in the suit. 
{ fis ae By the defendant... , iat, rt 5 } ORS 1 
Suit under section 92 of, the Code: of Civil Procedure. - E 
" C. K. Daphtary, Senior Advocate; N. C. Shaw,, Advocate; 
with' him), instructed Ganpat Rai, Agent, for the Appellant. 
A Fa ; 
Rajani Patel, Advocate; instructed - by, PE CS Gokhale; 
Ae for K. J. Kale, Agent, for. the. e Respondents. l 
The judgment of the Court was delivered by: — 
March, 7j. > . B. K.. Mukherjea, J. i—This, Eea is ọn behalf. of, the 


defendant and, it arises, .out of a, suit, under section 92 of. the. 
C.: P. Codé,; commenced by the: plaintiffs who were originally: 
nine in number in the court of the District Judge. of Kaira at 
Nadiad. ‘Out of the nine plaintiffs, ohly one is: surviving, and 
he i is’ now the, sole respondent. in, this appeal, all the rest: having 
died pending this „protracted. litigation, which began as early as 
.the year 1928. i 


The case of the, plaintiffs, in, substance, Was that one 
 Kuberdas, > who was a religious teacher. and E holy man founded 
a cult, known as Kaivalya or Karunasapar Panth, , the principal 
tenét of which is, that the realization of the Infinite is possible 
only: through ‘the medium, of-a Guru, or spiritual . preceptor. 
Kuberdas recéived mioney and lands. fróm Kis followers and 
disciples 2 and. with this. fund ‘he Built a temple at. Sarsa. Kuber- 
das by will. appointed his principal 'disciple INarayandas to suc- 
ceed him on the Gudi and Narayandas built another and a, 
bigger temple wherein he installed an „image of, DR with 


- 


.fninary-issues, viz:: — : horde. SUE RS wd 


2 "EC : 
~ ai * d. EPEE p Tr * : i 


2.0 0 y Wnethersithe TT and the: properties: in suit' are 
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, the images of two staff bearers on two sides: -The Mahants after 
.Narayandas;were Baldevdas, Bhagwandas and’ Prasadji, who is 


„the deferidant in the suit and. each one of them: was appointed 


by a, will executed ‘by, his predecessor. "The''defendant, it. is 
alleged, had been aoting:in a manner- contrary to the usages 
of the, institution. and was guilty of incontinence, mismanage- 
ment and improper alienation-of:trust properties." On these 
allegations the plaintiffs þa Taal oe, EE. 


D 
t- Y d t +a 


A the sm openiendee eta in the schedule to the plaint 

2o: +: . as well.as other properties under the management 

+. ae + Of the defendant be declared tobe’ religious and 

charitable’ trust. LD i of the Raivalya ` or 
aaa Panth; ME 


P4 ty! E 4 : rt } 


(a) the defendant. .be . removed: fot the ` Gudi and 
, +. "possession of thé properties and a suitable successor 
IEEE d his places») 3 


zd m ü SU "S EM a t 4 


' (9. the aende be .called upon ‘to: render accounts for 
oa. , the.period of his eats mene and ' 


+ * 1 7 t ts - i » 


. (4).& Scheme might be. framed: ‘for proper management 
dE of. the institution. ' «' 


« 3 
1 x [1 
r b LJ » é 
E - t 1 A 


'The.defendant in his: written statement traversed all the 
‘material allegations in the plaint and contended inter alia that 


‘the ‘suit, was. not: maintainable inasmuch as no public trust of.a 


réligious. and charitable character existed’ i ‘in. respect to the suit 


“properties which were the poate DEM ‘of ' the defendant 


ef 
himself. ius h ; mu" : 
* 


" D à y > 1 
Jr - 4 cm 4 J 


(On these pleadings, a numberof issues were ‘framed ‘by the 
District- Judge, of which the two: following were tried as Sper 


~ 


* 
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etr! EPG charitable Dope and Y 
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i eate an f 
005 f (2) df not, whether, this court has jérisdiction .to! = the 


suit? ur M 
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Crvir. EN By his TA dated the 18th of July. r 1935 the District 
utro “Judge decided .both these issues against. the plaintiffs. and dis- 
M ee missed ,the suit. Against this decision the plaintiffs took an 


Mahant Pragdasji appéal to the High Court of Bombay, The learned Judges of | 
` Guri Bhagwan- the High Court, who, heard the appeal, took the view that the 
E . ownership of the. suit: properties: Was so restricted by the obliga- 
Eo . -tion to maintain the institution for purposes which only could 
. Iswarlalhai be described as public charitable purposes, that.the suit must 
Narsibhai. be regarded as one coming within section 92; C. P. Code. The 
gne result was- that the judgment. of the trial court was reversed and 
J. the cage-was. remanded. to that court in order that it might be 
heard. And disposed of- on. its merits. The judgment of' ne 

; High: Court is dated 24th. of January 1938. rud 
Being aggrieved by this order, the defendant prayed for leave 
to appeal to the Judicial Committee, but this application was 
. refused. He thereupon filed a petition before the Privy Council, 
"NM _ praying for. special leave. The Privy Council also refused to 
grant leave on: the ground that the matter was still then in an 
interlocutory stage. They, however, said specifically that the: 


Mukherjea, 


. order of refusal was without prejudice to the presentation of a : 
fresh .-petition after all -the issues were determined. | 


The case them went ‘back to. the trial court and on the 
_ evidence, adduced bythe parties, the District Judge, came to 
. the conclusion that the allegations of misconduct and breach 
of trust made by the plaintiffs were: not proved and in this-view 
.he dismissed the suit, subject-to thé. declaration already given 
by the High - Court that the ‘temple and the properties -in 
- possession of the- defendant were public, religious and charitable 
. properties. ^ The: plaintiffs filed an appeal against this decision ` 
- to the High. Court: of Bombay. and the High Court by its judg- - 
ment dated 14th of July 1947 affirmed the decision of the Dis- 
d x trict Judge and dismissed the appeal. 
' sg. The defendant has now ‘come up to this court on die 
' strength; of a certificate granted by, the High Court; and though 


formally it is an appeal against the final decree made by the 


High Court on 14th of July, 1947, in substance it challenges the 
_propriety’ of the-order.of remand passed on 24th January 1938 
by which the High Court reversed the decree of: dismissal made 
by the District Judge and remanded the case, being of opinion 
. thatthe, properties, in dispute :did: VE to. a public trust of 
a religious and charitable character. 


- 


-— 


= 
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Mr. Daphtary appearing in support of the appeal has con-. 


tended before us that on the question as to whether or not'a 
public trust existed in respect of the properties in suit, the view 
taken by the.trial judge was right and that the decision of the 
High Court is based upon a misappreciation of the evidence on 
' the record. 


- We have been taken through the entire Pudens by the 
learned counsel on both sides; but having regard to the view 
which we propose to take in this case, we deem it unnecessary 
to record any finding as to whether the properties in suit do or 
do not appertain to a public charitable trust. In our opinion, 
after the decision arrived at “concurrently, by both ‘the courts 
` below on the merits of.the case, it was beyond the scope of a 
suit framed under section gs, C. P. Code to give the plaintiffs 
a bare declaration of this character and make it a part of the 
decree, although the suit itself was dismissed. 


A suit under section 92, C. P. Code is a suit of a special 
nature which presupposes the existence of a public trust of a 
religious or charitable character. Such suit can proceed only 
on the allegation that there is a breach of such trust or that 
directions from the court are necessary for the administration 
thereof, and it must pray for one or other of the reliefs that are 
specifically mentioned in the section. It is only when these 
conditions are fulfilled that’ the suit has got to be brought in 
conformity with the provision of section 92, C. P. Code.. As 
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was observed by the Privy Council in Abdur Rahim v. Barkat i 


he ka te 


to a religious trust may. lie under the general law but is outside 
the scope of section 92, C. P. Code. In’ the case before us, 
the ‘prayers made in the plaint are’ undoubtedly. . appro- 
priate to the terms of section g and, the suit proceeded 
on the footing that the. defendant, who was alleged 
to be the trustee in respect of a public trust. was guilty 
of breach of trust. The defendant denied the existence 
of the -trust and denied further ‘that he, was guilty of 
misconduct or: breach of trust. The denial could not certainly 
oust the- jurisdiction of the court, but when the courts found 
- concurrently, on the evidence adduced by the parties, that the 
allegations of breach of trust were not made out, and as it was 


(1) (1917) L.R. '55 I.A. 96. 


* 


- 
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CIVIL. _ not the case of the , Plaintiffs, that any.direction of the court was 
m necessary for’ _proper administration of, the, trust, the very foun- 
Edi dation of a suit under section 92,,C. P. Code became wanting and 
Mahant t Pragdasji - the, plaintiffs had absolutely o cause of action for-the suit 
Guin Bhagwan- they instituted., In, these toy a. as the, finding of the High 


oe Court about the existence of a public trust was wholly incon-: 
v. 
Påtel - sequential. and as it was , unconnected with the grounds upon 


Iswarlaibhai Which the case “wás 'äctually disposed. of, it. could not be made a 
Narsibha:. — part of the decree or the final order i in the shape. ofa declaratory 
—— rélief’ in favour of the plaintiffs. ` “It has been ‘argued , by, the 
leattied’ counsel for the respondents , that even if the plaintiffs 
failed to prove’ „the other allegations made i in the plaint, they did 
‘succeed’ in roving, that ‘ihe’ properties wete “public and chari- 
table trust propertiés—a’ fact which the defendant denied. In 
- — thebe"circumstanices, there was nothing wrong for the court to. 

give ‘the’ plaintiffs à ‘Tésser relief than what they. actually claimed. 

. ,. The reply to this is, that in à suit ‘framed under section 92 of 

` the-C. P. Codé the only reliefs which the plaintiff can claim and 
thé court cani grant are-' those etiumerated specifically in the 

'- different clausés 'o£'the'section: * A relief praying ‘for a declarà- 
tion that the’ properties’ in suit‘ trust’ properties’ does not come 

` undér any of thesé' clauses: ' Whén ‘the’ defendant denies the 
- existence of æ trust}'a declaration ‘that thé :(xüst ‘does exist ‘might 
be made as ancillary (o the'main relief: claimed under the section 

if the: plaintiff 'is held entitled to it;"but, when the case of the 
plaintiff fails for want-of a-cause ‘of action; there! is no warrant 

for giving him'a declaratory felief'under the’ provision of section 

92 G.‘P.:Code: "he finding as to the existence of a? ‘public trust 

in ‘such circumstarices: would’ be’ no: more than an obiter dictum 
and-cannot cónstitute-the-final decision ' in'the suit;' The result: 
is-thàt in our ‘opinion the' decision’ ‘of ‘the High Court ‘should 
stand, "but the decree: ánd*the concluding’ ‘portion’ of the judg- 
ment: passed bythe trial: court and! affirmed by the'High Court 

oni appeal shall direct a dismissal of the: plaintiffs’ suit merely 
without its: 'being'made ‘subject’ tó' any déclaration 'as tó the. 
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^ character of-the- properties. "To ‘this’-extent the appeal is: 


allowed’ and - “the ‘final: decree modified. "Ihe order” for costs 
riádé by,the &ourts/ below’ will: ‘stand. ' Bach Tu will- Dear his 
own ‘costs, in! -this’- ‘appeal. : Hate dis 
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and Mr. po S, R. Das 
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|... Messrs. PARRY. AND COMPANY- LTD... Cm. 
DARE HOUSE, ,MADRAS | 
3 9: 1952. 
COMMERCIAL. EMPLOYEES ASSOCIATION, April, 1o. 


. MADRAS AND ANOTHER.*: 


r 


x 
! Ud | 
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[On Appeal from the:High Court of- Judicature ‘at Madras]. 


Certiorari,, wrt, of—Madias Shops and, „Establishments Act; 1947, sections 
rli) “proviso, 344 50, 51— Petition under, section 51 to:the Labour Com- 
missioner—No erro: on the face of the proceeding 1 nor any irregularity 

“in the protedure’ adopted by the Labou 'Commissioner--Labour Com- 
mussioner’s "decision: final under section AE Of Certiorari, if can 
be issued: by High Cotit in such a case, | 


4 


( 


n 
` Ma , zo vs ae 


Where the records of a case ‘do not, disclose any error apparent on tle 
face of the proceeding or any irregularity in the procedure adopted by the 
Labour Commissioner which goes contrary to, the principles of natural 
justice, there is absolutely no ground which would Justity a superior Court 
in issuing: a ‘writ’ of certrorar: for removal of an order or’ proceeding of an 
inferior tribunal. vested with‘ poweis to ‘exercise. judicial or quasi-judicial 
functions . : NET 


i E asas 222 NP i t 
2 


E i i 
The position might have been different if the Labour comman 
had omitted to decide a matter which he was bound to decide and in 
such cases a smnandamus might "Icgitimately issue commanding ‘the authority 
to determine ‘questions which it left undecided; but no cértiorari is avail- 
able to quash a decision passed with jurisdiction by an inferior tribunal 
on the mere ground that such, decision ts erroneous. ,, ao ? 
LI 


1 
E r " fis p” Vi a 4! 


Board of Educatron bs . Rice and, others 41) referred, to, 


Query: Whether ceitio1a14 has been taken away by the provision of 
scction 51 of the Madras Shops and Establishments Act which lays down 
that decision’ of; tlie Labour Commissioner NOE final. : es 


LI 
* b Ux. 


rot Ve ‘ 4 * gv gett bytpt uv i M 
Cuil Appeal No. 154 of 1951 fiom, the, judgment and order dated ist 
April 19.19 of ‘the High Court. of Judicature at Madras in Civil Mis- 
cellancous Petition No. 1317 of, 1949 arising. out of the order dated the 
29th ‘January 1949 of the Commissioner Laboitr, MI 


à os LI 
4 +! k M 4 ` 1 i d 


t) [91] AC. 179. BEA i 


"1952. 
Mam rmt 
Parry and 
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P p. the employer company Opposite Party. 
-e ol 
Petition by the Employees Association under section 51 of 
the Madras ‘Sliops and Establishments Act to the Labour Com- 


company, Ltd. missioner. ` 


V. 
Commercial 
Employees ` Asso- 


ciation. 


=a 


` April, 


ro.. 


~ 


i 


E Cas Senior Advocate (S. N. Mukherji, Advocate; 
with him), instructed P: K. Mukherjee, Agent, for the Appellant. 


ł 


The Respondents were not represented. . ' ed 


a 


-The Judgment X the Court. was delivered ms 


B. K. Mukherjea, 'J.:— This appeal is directed against a 
judgment of à Division Bench of the Madras High Court dated 
ist April, 1949, passed in a certiorari proceeding, by which the 


learned Judges directed the-issue of a writ “of certiorari tor 


quashing a portion of an order made by the Labour Com: 
missioner, Madras, in any enquiry under section 51 of the 
IUE ener and Establishments Act. 


The facts material for our ‘present purposé lie within a 
narrow,.compass and to appreciate the point that requires consi- 


` deration in. this appeal it will be convenient first of all to advert 


to a few relevant provisions of the Madras Act referred to above. . 


` The Act was passed in 1947 and its object, as stated in the 


preamble, is to provide for the regulation of conditions of work 


in shops and other establishments. Section 14(1) of the Act sets ` 


a statutory limitation'üpon the working hours and lays down: 


" Subject to the other provisions of the Act, no pérson 

employed in any establishment shall be required or allowed 

-to work for more than 8 hours in any day and 48 hours in. 
any week.” m. I ae 

* Hogoi 

A ME attached ‘to ‘the’ sub-section which, by way of 

exception to the rule enunciated thercin, allows employment of 

a person in any- establishment for any period in excess of this 

statutory limit subject to. payment of overtime wages, provided. 


the period of work including overtime work does not exceed 


10 hours any day, and: in the aggregate 54 hours iņ any week, 
Section 31 provides: : 


* 


v 
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44? j i ) i en dj d E TL RUE ers 

" Where any person employed in any establishment is. Ci. 

n ‘ole to work ‘overtime,’ he’ ‘shall’ be erititled in respect 

of such overtime work to wages i twice one Tae ¢ of. ordinary I 

En R 5 Nove darn —À 
Fate Md wages." l l , Pany & Co. Ltd 


Lid. s ; , bosses gm ou E tw ree yp ae 1 


V. 
Seeram 5o preserves the existing’ tights and privileges of án: Commercial 


Employees’ ‘Asso- 
employee in any establishment if these rights and privileges are goce 2i 


| 
more, favourable to ‘him thar those created by the Act. OR 
“ek po ] p : i i t. mL so ng tes 


Afukherjea, J. 
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1 E E 


The section runs as follows; — 
s Nothing contained in hij Áct shall' áfred any rights 

or privileges which aiy person 'etiployed : in any establish 
ment is entitled to ón the date'on which ‘this Act comes 
into operation in respect of such establishment under any 
"other Jaw; contract, custom or "usage applicable’ to` such 
‘establishment if such rights and’ privileges ' are more favour- 
able to him’ than those: to which! he would be éntitled under 
"this Act” En x ge sie is SEE ee he 


, 1 ` a 
la aha -, anf C 4c ub DERES. EE 


C 


' The only Other relevant section is section 51 which saysi — 
E IP any: question arises whether all ‘or any ‘of the pro- 
visions of this Act apply to ań 'estáblishmeiit òr'to' a person 
employed therein or whether sectión 5O applies to any case 
or not, it shall be decided by the Commissioner of Labour 
and his decision thereon shal) be final and shall nót be 
i liable to De quéstioned in a coürt of law." 


` 
a9) a gr di Pa ae f lut 4 4 feo, "s Ys. 


' The appellant is a limited compiiny’ ‘carrying ‘on’ business 

n. Madras;- While" the respondent 'i$' an’ association of 'clerical' 
ud including those ‘working under the: appellant: On' 
November 10; 1948 the respondent ' presented"arn''applicátion 
, before the Labour: Conimissioner,. Madras under section 51 of’ 
” the Shops. and' Establishments Act for' decision 'of':certain' 'ques-- 
tions referred. to in the petition ‘which’ related’ 'to the rights and 
privileges ' -of the’ employees? of ‘the appellant: -"Fhe- Com- 
missioner issüed ' a notice’ calling upon' the appellant ' to appear 
and answer thé contentions raiséd' on behalf'of the employees." 
The parties appeared before the Commissioner on 26th Novem-' 
ber, 1948 and ‘again on i6th December following when they 
were represented: by' lawyers. After dene the pud Aan E " 
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Parry & Co. Ltd. 


V. 


Commercial, 
Employees Asso: 


a 


H 


ciation. 
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on a consideration of the, evidence adduced by them, the Labour 


` Commissioner rhade his decision on 29th January 1949.. The 


1 


| ^ 
NOT TO BE. RENOVE. » 


ÁN 


Thani. anar 


| questions raised by the employees were classified by the Com- 
missioner under six separate issues and two of them, which are 
material for our-present purpose, are worded as follows: — 

Issue No. s. Whether, there has been an increase in 
working hours from 6 to 64 on week days from 1sth October 
1948 and the increase is permissible? , | . i 


tad 


_.,; „Issue No., 6. Whether evertime wages at twice the 
"ordinary. rates should not be paid for work done , by, the 
employees after. the normal working hours? 


"r it ey 


. On Issue No. 5 the decision of fie Commissioner was that 


l the business, hours of the company were six-and, half prior to 


1st April . 1948 when, the Act: ‘came into force and they continue 
to be so even now. It is true that a circular was issued which 
was to take effect from isth October 1948 under which the 
lunch interval was reduced: by half an hour, but at the same 
time it was directed that the office would close for business with 
the general, public. at 5 p.m. instead of 5-30 p.m.'on all working 
days so far as, business hours are: concerned. | 
: | 

* AS, pun Issue, No. 6, the Labour, Commissioner observes 
first of all that although it is customary in many establishménts 
to fix certain hours of business during which business is tran- 
sacted,, with the outside public, yet they are not the real hours 
of employment and,as a matter of fact the. employees do work 
outside, these, business hours, for which they are not entitled to 
any extra, remuneration provided the statutory, limit of 8 hours a 
day is not,exceeded. In the opinion of the Commissioner if 
the normal hours ,of work were previously. fixed and strictly 
adhered: to, the employees,could have acquired a right or pri: 
vilege.to work only, for such, hours and they, would be entitled to 


' seek protection under section 50 of the Act against the imposition 


of longer. hours, without.a:corresponding increase in emoluments. 
The Commissioner goes on to,say that, in such cases it would be 
sufficient .if-compensatory, wages: are paid at the ordinary rate 
„ according to.rule,10 of the Madras Shops and Estab- 
es for work in excess of the normal hours but 
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le$s , than, ,the statutory; hours. ..But for -work of more than 8 Civit. 

hours a:day:or 48 -hours avweek,.wages-at twicelthe" ordinary uu 

rates; should, be paid' as fequired. by the proviso !tó:section 14(1) oe 

and section ;31: of. the: Act: ‘The conclusion reached’ by the Com: p Parry '& Co. Ltd. 

missioner. (with regard. to this' issue -is expressed: pu in: ‘the 20M 

T— words: Pn g A ratat eeann « 3 Commercial 
Poa Ned, a d als i a hie «wer bev "Lg p xe sit aM 





| ral hold’ that, the case of Messrs; Parry and: ‘Company’s 
„Jı employees, falls. under the former Category'lanid that the Mukherjea, J. 
' employees in ithis company will: be. entitled - to! overtime 
ıı Wages only wien the MI hours are. exceeded. mo ee 
yaa Ty oe LEM A II i Dare deem wh AE dU D» et 
;This order, as: said : above ‘was made on sath Jay aft 
` and on 36th, of. February. following the tréspondeng/, mt 
filed a petition before the High ‘Court at Madras] Ane 
a writ. of, certiorari sto: quash. the same.:. This “appt 
heard by a Bench of- two Judges and’ by ‘the ‘judgn® Uy 
ist of April, 1949, the ' learned: Judges:'allowed the! petitis ine 
part and: quashed: ‘the order of: :the-Liabour’ Commissioner’ in 
so far as it-decided that! the.employees of ‘the appellant will bé 
entitled :to. overtime: wages ‘only when the ‘statutory hours weré L p189 p 
exceeded: It; i is the „propriety “of? this: decision that! has” been 
evens before us in» this bison hue etter act Eph ud! nauem 
aput. [gu aon bant CINE COE pe. atdi SOLES ce 
: It:is somewhat intor aeo that the:' respondent remained 
diepen before us and the appeal’ had to be heard ex farte: 
Mr..Isaacs; who-appearéd on behalf'of-the'appellaht, has, ‘how: 
ever, réndered. every ‘assistance ‘that the possibly. ‘could: and has 
placed. before us:all the-material facts and ‘relevant: provisions of 
law... Having/given: the. matter our best ‘consideration! we are 
of the: opinion: that; the order of’ the “High” Cóutt- cannot: be 
supported and that this appeal. shotild-be allowed:! = 0- |j ' 
The Higli -Court -seems’.to! have: based sits "decision':on* the 
‘ground! that!.the : ‘Commissioner: of Labour ‘failed’ to’ ariswer ‘the 
question: raised ‘by :the; association’:as to. ‘whether | the ' ‘company 
was ‘entitled. to! require - the ‘employeés": to! work ‘more ‘than ‘six, 
and. half hours':a day. ' According ‘to" the ‘learned: ‘Judge, the 
Labour Commissioner was -not right in’ holdifig that’ even if- the 
working: hours were"fixed at ‘six ‘and half ‘Bouis: a day, the 
employees would be entitled to ‘overtime’ ’ 
statutory shours:are exceeded, ^ — |^ - 
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n As has been pointed out.already, the Labour Commissioner 
did decide, that if the normal hours of work were previously 
hxed and rigidly adhered to, the employees would be ‘entitled 


Parry & Co. Lid. tọ seek protection under Section go of the Act against: imposition 


v. 


of longer hours of work without ‘a corresponding increase in, 


Commercial their emoluments. The increase in such cases, according to the 
Employees. fic : 


ciation. 


tá 


' Labour Commissioner, should be on the scale of compensatory 
wages allowed under rule 10 of-the Madras Shops and Estab- 


Mukherjea, J. lishments ,Rules., If,, however, the increase is more than the 


Pd 


* ^. 


statutory period, the employees will be entitlet to wages at double 
rate under section gi of the Act. |. ‘This decision may'or may not 
be right, but it has not been and cannot be suggested that the ' 
: Labour Commissioner acted without jurisdiction’ or in- excess 
of ‘his powers. , Under section 51 of the ‘Madras. Shops and ` 
Establighments Act, the Labour Commissioner i is the only proper 
and competent authority to determine the questions réferred ‘to 


-yit in Wat. section; and there is an ‘express provision in. it-that 
„the decision of the, Labour Commissioner shall be final and 


Tt 


* 


not liable. to--be challenged ‘in. any court of law. .It- was the 
respondent who took the matter before the Labour Commissioner 
in the present case and'invited his decision: upon. the questions 
raised in; the .petition.,:. The; Commissioner was certainly bound 
to decide the questions and, he.did decide them. : At the worst, 
he may have come to qn erroneous conclusion, , but the con- 
clusion is in respect of a matter which lies entirely within the 
jurisdiction, of: the- Labour, Commissioner to: decide and it does 
not.relate to anything collateral; an erroneous decision upon 
which.. might, affect his jurisdiction. The records. of the case 
do not disclose, any error apparent on the face of the procéeding 
or any irregularity in- the procedure. adopted iby the Labour 
Commissioner which goes contrary to the principles of natural 
justice. Thus: there was absolutely no .grounds ‘here. which 
would justify a superior court in: issuing a.writ of. certiorari for 
removal of an order or, proceeding of an inferior. tribunal: vested 
with powers to exercise judicial. or quasi-judicial functions. 
What, the. High Court has done really is to exercise, the powers 
of an appellate court, and correct what it considered to be: an 
error. in , the :decision., of- the. Labour Commissioner. : This 
obviously it cannot do.: The position might have been different 
if, the: Labour Commissioner had omitted to decide .a- matter. 
which he was bound to decide and in such cases, a. mandamus. 
4 


- 
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Von goj ° -i = C AUPREMROQURT; T. 
might legitimately, issue commanding the authority to determine 
questions which it left undecided (1); but'no certiorari is avail- 
able to, quash a decision passed with jurisdiction by an inferior 


ag 


CIVIL, 


y 


1953. 


gre 


tribunal, on the mere ground that, such decision is erroneous. nan & Ca. Lid, 


The judgment of the. High Court,'therefore, in our opinion; \ 
is plainly unsustainable. In tbe view which we have taken, it 
is unnecessary to express any opinion as -to whether certiorari 
has been taken away—if it.can be-taken away at all under our 
Constitution—by the provision of section 51 of the Madras 
Shops and Establishments Act which lays down that the decision 
of the ‘Labour - Commissioner would be final and: “incapable of 
, being challenged in:dny court of ‘law. ‘It was conceded by 
‘Mr. Isaacs that in spite of such statutory provisions the superior 
court i$ not absolutely. deprived .of the power.to issue a writ, 
although , it can do so only on, the ground. of either a manifest 
defect of jurisdiction in the tribunal that made the, ordér or of 
a manifest: fraud in the party procuring it (2). The result is, 
that in our opinion ‘the appeal succeeds and the judgmient of 


V. 
Commercial 
Employees Asso- 

' ction. 
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the High Court is set aside and the order of the'Labour Com- ' 


‘missioner affirmed. As the respondent was absent, we do not 

think’ it _proper, ‘in the circumstances of this’ case, to make any 

order for costs, eu s Ln woe TIT ee 
“oro. t i 9.5 


SC c Us I" Appeal allowed. 


‘ 
- * 
* 
|| t" r a re ©- P MM ab 


. Q) Vidé: Board of Education v. ‘Rice and others) [191 i A.C. 179 
(a) Vide Colonist Bank of Australasia V. ‘Robert Willan, (1874) 5 P. c 
“Appeal 417." 
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Present:: Mr. M. Patanjali Sastri, Chief Justice, Mr. Justice 
Meher Chand: Mahajan, Mr: Justice B. K. Mukherjea, 
Mr. Justice S. R. Das and Mr. Justice N. Chandra- 
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BATHINA MIS DIR Sen 
Eu v. 


MXN _THE' STATE OF MADRAS.* m 


5 
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[On Appeal by Special Leave from The High Court of 
l Judicature at, Madras]. NE 


payi szi 
Contempt—Libel—Defamation—The Contempt of Courts ‘Act (Act. XII, of 
1926) section a, sub-section 3—Contempt of a subordinate Court—Juns- 
diction of' High Court to’ take cogntsance, where’ excluded—Code of 
Criminal Procedure (Act V of: 1898), section 48o—Indian Penal Code 
(Act. XLV of 1860) sections 175, 178,,179, 180, 228, 499—Libel against 

a judicial officer, when amounts _ to contempt—Plea of acting, bona fide 
or in good faith. 


Cd 


la 1 


B. R. R. is the publisher and - managing editor, of a Telegu Weekly 
“ Praja Rajyam " in which an article appeared under the caption ''Is the 
Sub-Magistrate, Kovvur, corrupt?" The concluding paragraph is as 
follows: 


* '''[here are party factions in many villages in Kovvur Taluk. ‘Taking 
advantage of those parties many wealthy persons make ‚attempt to get the 
opposite party punished either by giving bribes or making recommenda- ; 
tions. To appoint Magistrates who run' after parties for a Taluk like this 
00.0. . 5 . ds t6 betray the public. It is tantamount to failure of 
justice. Will the Collector enquire into the matter and allay the public of 
their fears?” 


^ 


An application under section 3 of the Contempt of Courts Act (Act XII 
of 1926) was filed by the. Advocate General of Madras before the High 
Court: 


Held that subsection (8) ‘of section 2 of Act XH of 1936 excludes tbe 
jurisdiction of High Court only. in cases where the acts alleged to constitute 
contempt of a subordinate Court are punishable as contempt under specific 


.próvisions of the Indian Penal Code, but not where these acts merely 


* Criminal Appeal No. 13 of 1951 on appeal by special leave from the 
judgment and order dated the 10th April 1950 of the High Court of 
Judicature at Madras in Contempt Application No. 10 of 1949. 
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amount to offences of other description tor which punishment nas been 
provided. for in the Indian Penal Code. 

“Narayan Chandra v. Panchu Pramanik 1),; ‘Naresh! Kiindr v. Umaromal 
@), Kaulashia v. King. -Emperor (8). “State v. Brahma Prakash (9, Emperor v. 
Jagannath (5) Bennett Coleman v. G. S. Monga (6) ‘approved. 


Kishan Krishnaji v. Nagpur Goeie: of Society of St. Vincent de Paul 
(7) disapproved. RD ay! : { 


Cases, which:comeé under the: provision of section „480 .ot the: Criminal 
Procedure Code which empowers any Civil, Criminal or Revenue Court to 
punish summarily a person, who is, found guilty of committing any offence 


under een 175, M84 179, , 180 or section 228, of the Indian Penal Code, 


should not be taken cognisance ot by. the High Court. 


vU Jnanendra Prasad ` VE cas (8) appoint a : "e LA 


rn Hr pigs apt I p. 


æ «4. 


A libellous reflection upon the conduct of a judge in respect of his 
judicial duties may,{certainly' come under section 499 jof. the’ Indian Penal 
Code and it may be open to the judge to take steps against the libeller in 
the ordinary Way for the vindication of his character and. personal dignity 
as a judge, but such libel may or may not amount to contempt of Court. 

t PAO eee zu Oe 
The "matter: of a Diesel dece from 'the ‘Bahama Islands’ (9 ‘cited. 


^ XI SOT DEN dans re dmm wA. ur cate cr a pepe 


J. 3 


Although . ‘contempt may, include defamation; :yet an offence of contempt ' 


‘is something more e than mere defaination and is of a different character. 


. Surendra, Nath, Banerjee v. The Chef -Justice and; the Judges of 
High Court, (10) referred to. : he i 


4 t , 
a tie C 


When ‘the act of defaming a judge is calculated to obstruct or interfere 
with’ the due couise óf justice Q1- pioper 'adininistration of law, it would 
certajnly amóunt to contempt. The offence’ of' contempt is really -a wrong 
done to'the public by weakening: the authority and influence of Courts of 
law, which exist. for Pacte BOO. x GUYS de rnaen iE uh 

() [oss] A.LR. Cale 64.0. s sud 
(2) [1951] iat Calc. 489. Rn eed e wane 
(3) (1932) 12 Pat. 1. 
"(4 "sol. AIR) AI 556: 
? (5) [1938]: "AILRI All 358: i 
--(6) [1937 L.R. Lah 34 i o 6 cu! a ur nes uu 
(7) [1948]: A-I-R. Nag. Gel ie ds 


, (8). (1932) TLR. 1a Pat. 172. " - Sec A à 


(9) [1898] A.C. 138. 
(10): (883) I L.R. 10 Calc. 109" an) 
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Rex v. Davies (1) cited with appioval. 


Ás thc appellant admitted that the statement made in the article was 
based on hearsay and as he was not in a position to substantiate by evidence 
any of the allegations made therein and as he did not express any regret for 
what he had done, he cannot be said to have acted bona fide even if good 
faith can be held to be a defence at all in a proceeding for contempt. 


t 


bul by the accused. | = 
Conviction and sentence for contempt of Court. i 


S. P. Sinha, Senior Advocate, (S. S. Prakasam, Advocate, with 
him), instructed by S. Subramanian, Agent, for the Appellant. 

R. Ganapathy Iyer, Advocate, instructed by P. A. Mehta, 
Agent, for the Respondent. " 


The judgment of the Court was delivered by:— 


B. K. Mukherjea, J. :— This appeal has come up before us 
on special leave granted by this court on May 23, 1950 and it is 
directed against a judgment of a Division Bench of the Madras 
High Court dated April 10, 1950, by which the learned Judges 
found the appellant guilty of contempt of court and sentenced .. 
him to serve simple imprisonment for three months. 


-The appellant is the publisher and managing editor of a 
Telegu weekly. known as “ Praja Rajyam " which is edited and ` 
published at Nellore in the State of Madras. In the issue of the " 
said paper dated 10th February, 1949, an article appeared under 
the caption "Is. the Sub-Magistrate, Kovvur, corrupt?" The 
purport of the article was that Surya Narayan Murthi, the 
stationary Sub-Magistrate of Kovvur, was known to the people 
of the locality to be a bribe taker and to be in the habit of ' 
harassing litigants in various ways. "He: was said to have a 
broker, through whom negotiations in connection with these 
corrupt practices were carried on. Several specific instances were 
cited of cases tried by that officer, where it was rumoured that he 
had either taken bribes or had put the parties to undue harass- 
ment, because they were obdurate enough to refuse the de- 


(1) Willmot's Opinions, page 256; Rex v Davies, [908] 1 K B. 32 at, 
P. 40-41. 
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mands of his broker. ‘The article, which is a short one, con- — ChnuNar. 

cludes with the following paragraph: E ee 
TE | | 1952. 


i 7 There are party. factions: in many villages in Kovvur Bathina. i Rama- 


Taluk. - Taking advantage of those parties many wealthy krishna Reddy 
persons make attempt to get the opposite party punished Duo 
The State, of: 

either by giving. bribes or making recommendations. To Madras. 

appoint Magistrates who run after parties for a Taluk like , = __ 

thig . ..:.... . is. to betray the public. It is tanta- Mukherjea, I. 

mount to failure of justice. Wil the Collector enquire 

into the matter and. ay the erue ‘of their fears?” 

i ; t 

The attention of the State Cenne being eave to this 
article, an application was filed by. the. Advocate-General of 
Madras before the High Court on November 14, 1949 under 
section 2 of the Contempt of Courts Act (Act XII of. 1926) 
praying that suitable action might be. taker against the appellant 
as well as three other persons, of whom two were respectively 
the editor and sub-editor of the paper, while the third was the 
owner 9t the press where the paper was printed. 


On, receiving notice, the apocitant appeared before the 
High Gourt and filed, an affidavit taking sole responsibility for 
the article objected: to and asserting that the article was publish- 
ed because of his anxiety to uphold: the highest, traditions of 
the judiciary in’ the land and to create popular confidence in 
courts, the duty of which was to dispense justice without fear 
or favour and without any’ discrimination of caste, creed or 
community. It was said that before the article was published, 
numerous complaints had reached him from, various quarters ' 
imputing corruption and disreputable conduct to this Magistrate 
and the only desire of the appellant was to draw the attention 
of the higher authorities to the state of public opinion in the 
matter and to invite an enquiry into the truth or otherwise ot 
the allegations which, were not asserted as facts but were based 
only on hearsay... |. dl; D CL 


ta. $ » # 7 e E d t 


The High Court after hearing the:parties came to, the con- 
clusion that the publication in question did amount to contempt 
of tourt, as it was calculated to lower the'prestige and dignity 
of courts and bring into disrepute the administration of justice. 
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As the: appellant was not prepared to substantiaté ‘the allegations: 
which he made and which the admitted to'be based on hearsay. 
and did not think it proper even to express any regret for what 
he had done, the: court sentenced’ him pu pempig imprisonment 
for PS months © .'. | 


à 4X 
a + * Pu t 
Li * ? 
^ 


The other dines respondents, ‘through their-counsel, tendered 
“unqualified apology tothe ‘court and the learned Judges con. 
sidered- that no: further Action’ against them Was peo ss 


1 


Pa 


The propriety of” the: decision: of the High: Court se far as 


` it relates to the appellant has been challenged before ws in this 


appeal and Mr. Sinha,‘ who ‘appeared in support’ of the same, 
raised before us a two-fold contention; his first and ‘main con- 
tention: is that as the: contempt'in this case was sdid to have 
been committed in respect of a court subordinate to the High 
Court and the allegations made in the article in question consti- 
‘tute an: offence under section 499 -of the Indian Penal Code, the 
jurisdiction of the High Court to take cognizánce of such a-case - 
is expressly barred under section 2 (3) of the Contempt of Courts 
Act. The other contention advanced by the learned counsel 
relates to the merits of the case and it is urged that.in. publishing 
the article objected’ to, the appellant acted in perfect good faith 
and:àas.the article amounted to nothing else. but a demand for - 
enquiry‘into the:conduct of'a particular person who was believed 


` to be guilty of: corrupt practices in the discharge of his judicial -` 


duties, there was no’ contempt-of court either intended or com- 


l mitted 2 the ; appellant eo E 


d 


‘So far ‘as the first point is: concerned,- the determination of 
- the question raised ‘by’ the'-appellant would depend. upon the . 
proper: intérpretation to be pit upon section -2(3) of the Dons 
enn oF Con Act’ which runs as follows: '. E nice e 
i No High Court shall T cognizance of; a conti 
. alleged to have been committed in respect of a: court sub- 
ordinate to it where such eee is an ensues punishable 3 
,' under the Indian ‘Penal Code" Ds | SEE 


^. P 
poc? eri ' e - p 


“According | to: Mr. Sinha, what 'the sub-section means is that 
if the act by NES a party is alleged to have: committed còn- 


» 
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tempt of a subordinate - court constitutes offence of any des- CRIMINAL. 


"cription whatsoever punishable under the Indian Penal Code, Na 


* 


-— 


the High Court is precluded | from taking cognizance of it. It is, 0 l 


said that 'in the present case the allegations made in the article Bathina Rama- 
in question amount to an offence of defamation as definéd by krishna Reddy 
section 499 of the Indian Penal Code and consequently the ns ere E 
jurisdiction of the High Court is barred.’ Reliance is placed in Me 
support of this proposition upon the decision of the Nagpur - 
High Court in Kisan Krishna Ji v. Nagpur Conference of Mukherjea, J. 
Society of St. Vincent. de Paul (i) This contention, though : 

somewhat‘ plausible: at- first sight, does not appear to us to be 

sound.‘ ‘In our opinion, the sub-section referred ‘to above 

excludes the jurisdiction of High Court only in cases ‘where the 

acts alleged to constitute contempt of a subordinate court. are 

punishable as contempt under specific provisions of the Indian c 
Penal Code but not where these acts merely amount to offences 

of other description for which punishment has- been provided 

for ‘in the Indian Penal Code. This would be clear from the 

language of the sub-section which uses the words “ ‘where such 

contempt is an offence" and does not say “where the act 

alleged to constitute such contempt is an offence." It is argued 

that if such was the'intention of'the Legislature, it could have . i 
expressly said that the High Court's jurisdiction will be ousted 

only when the contempt is punishable as such under the Indian . 

Penal Códé. It seems, to us that the reason for not using such $ 
language in the sub-section may.be that the expression * con- 





‘tempt of court” has not been used ds description of any offence 


in the Indian Penal Code, though certain acts which would be 
punishable as contempt of court in England, a are made offences 
under it ^ ` _ 8 


= t 
~ 


, It-may be sointed oüt in this connection that although the 
powers of the High Courts in India established under the Letters 
Patent to exercise jurisdiction as Superior Courts of Record in 


| punishing contempt of their authority . or processes have never 


been doubted, it was a. controversial. point prior to the passing 

of the Contempt of Courts Act, 1926'as to whether the High 

Court could, like the Court of King's Bench i in England, punish 

contempt of courts subordinate to it in exercise of its inherent 

lire The doubt has been removed by. Act EH of 1926 
(i) [1943] AIR. Nag. La 
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which „expressly declares the right of the High Court to protect 
subordinate courts ‘against contempt, but Subject to this restric- 
tion, that cases of contempt which have. already been provided 


"Bathing Rama. fori in the Indian Penal Code should not be taken cognizance of 
pm Reddy by the High Court. This. seems to be the principle underlying 


The State of 
Madras. 


rris aen 


section 2(3) of theeContempt of Courts Act.. , What „these cases 


-— are 


are, need not be exhaustively determined , for purposes of tlie 
dit case, but some. light is undoubtedly thrown upon this 


Mukherjea, J. matter by the : provision of sectiori 480 of the Criminal Procedure 


, Code, which empowers any.civil, criminal or revenue, court to 
punish summarily a person who is found guilty, of committing 
any. offence under sections 175, 178, 179,,,180 or section 238 of 
the ‘Indian: Penal Code in the view or, présence, of,-the court. , 
We are not prepared. to say, as has been said by the Patna High 
Court ‘in Jnanendra , Prasad v. Gopal (1), that the only section 
of the Indian Penal Code which deals with contempt committed 
against, a Court of, justice or judicial ofücer is section 228. 
Offences under sections 175, 178, 179 and 180 may also, as 
section 480 of the Criminal Procedure Code shows; amount to 
contempt of court if the “ public servant ' '- referred to in these 
sections happens to be a ‘judicial officer in a particular case. It 
is ; well. known that the aim of, the contempt proceedirig is E to 
deter men from offering. any indignities to a, court of justice ” 

and’ an “essential feature. of the. proceeding is the exercise of a 
sunirhary | power. by the court itself in regard to the delinquent. 
Ín the cases mentioned i in section 480 of the- Indian Penal Code; 
the court ‘has been expressly, given summary powers | to, punish a 
person. who, is, guilty of offending its dignity in the manner. in; 
dicated, i in the section. The ` court is competent also under 
section 483 of “the Criminal Procedure Code to forward any: 
case of this description to a Magistrate having jurisdiction to 
try. it, if it considers that the offender deserves a higher punish- 
ment than what. can be inflicted ‘under section 480. Again the 
court is entitled under section 484. to discharge the offender on 
his “submitting an “apology, although it has already adjudged 
him to punishment? under section 480 | Or forward his case for 
trial. "under section 48a. The mode of. purging contempt by 
tendering apology i is a further characteristic of a contempt pro- 
ceeding,” It seems, . therefore, ‘that ‘there are “offences which are 


^ + 
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a) PT LLR 13 at. 172. " 
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punishable as contempt; uds the Indian. Penal Code and as 
subordinate courts can sufficiently vindicate their dignity. under 
the provisions of criminal law in such cases the legislature 
deemed it proper to exclude them from the jurisdiction of the 
High Gourt under section 2(3) of ‘the Contempt of Courts Act; 
but it would: not be correct to say.that the High Court's juris- 
diction is, excluded even in cases where the act complained of, 
which is alleged to constitute contempt,. E otherwise an offence 
under the Indian, Penal Code, GELD. p s 

This v view has been taken and, in our opinion quite rightly, 
in a number of decisions by thé Calcutta (1), Patna (2), Allaha- 
_bad (3) and Lahore (4) High Courts. The only authority which 
Mr. Sinha.could cite in support of his contention: isthe decision 
of, the Nagpur High Court in Kisan Krishna Jt v. Nagpur Con- 
ference of Society of St. Vincent de Paul (5). "The authority is 
undoubtedly in his favour-as,it. proceeds upon the assumption 
that the idea underlying the provision. of section 2(3):of the 
Contempt of. Courts Act is that: if a, person can be punished by 
some other tribunal, then the High Court should not entertain 
any proceeding for contempt. It ‘is to be. noticed that the 
learned Judge, who decided this case, "himself took the opposite 
view in.the case of Subordinate, Judge, First Class, Hoshangabad 
v. Jawaharlal (6) and definitely held that the prohibition con- 


tained in section 2(3) of the Contempt of Courts Act refers to. 


offences. punishable as contempt of.court by the Indian Penal 
Code and not to offences punishable otherwise than as contempt. 


_ This decision was neither noticed nor „dissented from in the 


subsequent case, and' it is quite possible that the attention of the 
learned judge was not drawn to this earlier pronouncement of 
his in which case the matter would certainly have been more fully 
discussed. We think further that the decision of the Calcutta 
High, Court in, V. M. Basom v. A. H. Skone (7), which was the 


ta): Narayan: Chandra *v.: Panchu Pramanik, [1985] AER. ' Calc. 684; 


Naresh ! Kümar ,v:. Umaromal, [1951] -A.L.R. ‘Calc. 489. : 


Y 


(2)  Kaulashia. v, King-Emperor,: (1983), LER; 12 ‘Pat. 1. 

- (3) State v. “Brahma Prakash, [1950] . A.LR. All. “5565. Emperor | v. 
Jagannath, T1938]. A.LR. ‘All. 358. 
'oc(4) “Bennett ‘Coleman v. G. 5. Monga, [1987] LER: Lan 34. 

«(5 [943] ALR. Nágisb4? " "^7 | 

+ (6 .[1940] A.L.R.. Nagi 407e 2 6 toe ie 
n (1995), LLR, 59:Calc. 401. 5.5. Lus 02 ior 1 
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basis of the decision of the learned Judge in the subsequent 
case, does not really support the view taken in it. In the 
Calcutta case. what happened was, that a clerk of the: Attorney, 


Bathina. Rama- who appeared for the respondent decreeholder, went'to serve a 
krishna Reddy notice under Order, 21 Rule 37(1) of the Civil Procedure Code 


V. 
The State of 
: Madras. 


AM PI thecal 


. Mukherjea, J. 


` 


upon the appellant. judgment-debtor. The judgment-debtor 
refused to take the notice and abused and assaulted the 
Attorney's clerk. Upon that, contempt proceedings were started 
against him and Mr. Justice C. C. Ghosh, sitting on the Original 
Side of the High Court of Calcutta, held the appellant guilty 
of contempt and fined him Rs. 200. On appeal, this judgment 
was affirmed by the appellate Bench and there was a general 
observation made by Chief Justice Sanderson at the close of 
his judgment that it is not desirable to invoke the special in- 
herent jurisdiction of the High Court by way of proceeding for 
contempt if ordinary proceedings in a Magistrate’s court are 
sufficient to meet the requirements of a case. This was not a 
case under section 3(3) of the Contempt of Courts Act at all and 
no question either arose or was decided as to’ whether if an act is 
otherwise punishable as an offence under the Indian Penal 
Code the jurisdiction of the High Court under that section 
_would be ousted. Undoubtedly the High Court had jurisdiction 
‘in that. case and whether such jurisdiction, which is certainly 
of a special character and is exercised summarily, should be 
called’ into aid in the circumstances of a particular case would 


depend:upon the discretion of the court. This has, however; no 


bearing on the point that has arisen for consideration before us. 


We would hold, therefore, that the right view was taken by: 


the learned’ Judge of the- Nagpur High Court in the earlier 
case and not in the later one. p 


It is next urged by Mr. Sinha that even assuming that this 


viéw is correct, the language*of section 499 of the Indian Penal 


Code is wide enough to cover a case of contempt of court. 
What is said is, that if a libel is published against a judge in 
respect of his judicial functions, that also is defamation within 
the meaning of section 499 of the Indian Penal Code and as 


such libel constitutes a contempt of court, it may be said with. 


perfect propriety that libel on a judge i is punishable as contempt 
under the Indian Penal Code. We do not think that this con- 
tention can be accepted as sound. - A libellous reflection upon 


" 


e 
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‘the conduct .of a judge in respect ‘of his judicial duties may 
certainly come under section 499, of the Indian Penal Code 
and it may be open to the judge to take steps against the libeller 
in the ordinary way for vindication of his character and personal 
dignity as a judge; but such libel may or may .not amount to 
contempt . ‘of court; As the Privy Council observed in 
Surendra Nath. Banerjee v. The Chief Justice: and, Judges of the 
High Court .(1) “although contémpt may include defamation, 
yet an ‘offence of contempt is something more than mere defa- 
mation and is of a different character." When the ‘act of de- 
faming.a judge is calculated to obstruct oy interfere with the 
due course of justice or proper administration of ‘law, it would 
certainly amount td contempt. The offence of contempt is 
really a wrong done to the public by weakening the authority 
and influence of courts of law which : exist for their “goor: As 
was said weak Sung CJ. (2). 


* 
/ 


^ attacks upon the judges excite in the minds of the 

. people a general dissatisfaction with all judicial determina- 

tions . . . ... . and whenever man's allegiance to 

the laws is so fundamentally shaken it i$ the most fatal and 

dangerous obstruction of'justice and in-my opinion call 

out for a more rapid and immediate redress than any other 

'. "obstruction whatsoever; not for the sake of the judges as 

private individuals but because they are the channels by 
which ee King’s HUE conveyed to the, peoples” 
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What is made punishable in the Indian Penal Code is the 


ence: -of defamation as defamation and not as contempt of 
court. If the defamation of a subordinate court amounts. to 
contempt of court, proceedings can.certainly be taken under 
section 2 of the Contempt of Courts Act, quite apart from the 
, ‘fact that other remedy may be open to the aggrieved officer 
under section 499 of: the Indian Penal Code. But a libel 
attacking the integrity of a judge may. not in the circumstances 
of a particular case amount to a contempt at all, although it 
' may be the subject-matter of'a libel proceeding. "This is clear 


(1), (1883) LL.R. 10 Calc. 109 at 181. = 


(2) Willmot’s Opinions page 256; Rex v. Davies 1996] i K.B. 32 at p. 
40-41. 
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from the observation of the Judicial Committee: in the case of 
T he-Matter of. a Special, Reference from the Bahama Islands (1): 
The, first contention of Mr. Sinha; therefore, fails. - - 


1 L J 4 y 
à a * M J f 
Jj ELE £ i i gewi eO ti s H ? 


4, , The second point ee by. the. learned counsel: ‘does’ not 
appear to us to'have;dny real substance; The article in qugstion 
is a scurrilous attack on, thé integrity and honesty of a judicial 
officer. . “Specific instances have been > given where the: officer ` 
is: alleged to have taken bribes or behaved with impropriety'to 
the litigants who did not satisfy his dishonest demands. If the 
allegations were trye, obviously it would be to the benefit of the 
public to bring these matters into light. ; But if they -were false; 
they. cannot, but undermine the confidence. of. the public ‘in. the 
administration. of justice and’ bring. judiciary into disrepute. 
The ‘appellant, though he took. sole’ responsibility, regarding’ the. 
publication of the article, was not in‘a position .to substantiate 
by evidence any of the allegations made therein. He admitted 
that the statement. was based on hearsay. . Rumours inay have: 


reached him from various sources; but before:he published the 


article, it, was incumbent upon. him as a reasonable man 
to , attempt to '.verify, the, informations ‘he received and 
, ascertained, -as far.as jhe could, whether the -facts were true or 
' mere ‘concocted lies.. He.'does.riot appear to’ have -made: any 
endeavour in this-direction- 'As.the appellant ‘did not act with, 
reasonable. care and caution, he cannot be ‘said’ to have acted 
bona fide even if: good faitlr can..be held to be'a defence at all 
in a proceeding for.contempt. What is more, he did not express ` 
any regret for, what he had: done either in: the High Court or 
before, us, and. his, behaviour does not show the least. trace of 


contrition. In these, circumstances, we ss ‘that’ the appeal 


. cannot succéed and. must be dismissed... eee a 
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Before Mr:'Justice'P. Bi Mukharji. ` 


a 
CALCUTTA MOTOR CYCLE.CO: ; ^n 
P ‘ v. 

ee tas M OF INDIA, soos 
"d I tQ Tat * d, at $e * 

Dart furis to . ii DUNT 
Jurisdiction —Leave inde Clausc 12 Tollas Bush ean of the god 
“ Defendant resides or carries on business "—Whether or where 

Government’ or Staté carries. on. businesss-Claim against «Railways. 


5s 
aia i, r^ ht vÍ 4 d ait 


"The, jüridicuos that. is d imed in the plaint, is JQunded- on the 
allegation’ first, ‘that Union of ‘India rinning the Railways carries on. ia 
ness ‘within ‘the iheanilig of ‘Clausé 12 ‘of thé "Letters" Patent è of tus Cour 
‘ald secondly ‘that the office!and ipringpal places ‘of such budiness arc sithin 


the original jurisdiction óf this Court: „The ande issues ' raised for 


trial in this suit is: — , wig gx wT apes k qs b d 
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"Does the defendant: carry, ‘on’ * business within e jmisdigtion el 
this Hon’ ble’ Court. Li di {: esapi gens d. j " 2 : 


4 ak 4 k 
E ir D Esci og t p‘ Cie td LES dw o, 4 


Can Laws cs and reviewed. jx ius F 


tay 
q? 
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Heli — Fir the’ ‘State of India claims no exemption, from Jliability, to be 
sued | in its; own, courts’ when the, cause of ‘action arises either ‘in ‘contract, or 
tort against à State Railway; secondly, that’ pari ‘of Clause is of the Letters 
Patent: of ‘this’ ‘High Court where: the. words" "thé. defendant ‘resides ‘on 
carries on. business "appear cannot-contextually and historically be applied 
to the State: ‘It does:not mean that, the, State cannot be sued. It certainly 
can be wherever the cause. of action arises, either. in whole or where. in part 

with. the léave ‘of the court: thirdly, the distinction between Governmental 
functióris' ‘of : ‘sovereign character’ and 'non- governmental fünctjons still Te- 
‘mains’ a` Valid test by which- to determine the-justiciablei character. of any 
particular. , act “or: conduct of: the ‘Government inspite. of the ‘difficulty òf 
applying that test in a welfare, States with, its new patterns of social and 
public services; and, fourthly, . the, English, and the American laws on the 
point are*less ‘rational and less progressive ; and "development of the Indian 
law on this' point ‘should not be ‘hampered by ‘appeals tó English ' "and 
Amcrican Laws. y ae 

The preliminary issue was answeréd against the plaintiff and it was 
‘held that this court had wno jufisdiction to entertain the suit. . ,. 

Suit for recovery of Rs. 8, 7038-80 . being the loss and damage. which 
the plaintiff firms is alleged to have Aurel On account of short delivery of 
483 pieces o£ bicycle chains out of a total consignment of 1000 pieces. 


$ The material: facts will: appear! froin the ipdement 
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Cvm. — S. Roy and 4. K. , Muherice, for, the Plaintiff. l ` 
1952. o Low tek 
E meee 5. c. Talukdar for the. ‘Defendant. : SERIE 
Calcutta. Motor ] : oc z 
Cycłe Co. ` i : 
i f t The judgrhéni of the Corti was as s fondat: — T | 
Union of “India T : = = (ng. ae. os 
: j * z H ag b t X rties 
March, 18. ° . B Mükhar]i, pas ls süit as ‘by consen of pa 


. and NN been tried ona preliminary, point c of jurisdiction. 
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Before stating "lié veli nate point, jit' will: be* appropriate 
: l to refer to the nature of the suit, the claim made therein, and 
the admitted fac sts: ' Th this Suit à ‘partnership firm by the’ hame 
of ‘Calcutta Motor Š, Cycle Company, is; suing, thé, Dominion. of. 
: India... now, the Union of, India.-for. .a; sum. of R$1,5,702-8-0 
, beingthe Joss and damage which itis alleged to have"suffered — 
E ‘on account of short delivery of 483 pieces of bicyclé chains oüt ` 
ofa, total. consignment o$ | 1,009 - ‘pieces. „These chains were | 
despatched’ by the ‘plaintiff. from Byculla outside, the jurisdiction E 
of this Gourt to Howrah outside’ the jurisdiction of this Court 
O, - and which were- intended to bev carried: over the^two Railways 
E of the Bengal Nagpur Railway, and the East Indian Railway, 
‘ne either of w which rins ng through any part of ‘the | territorial limits > 
of the Ordinarv Original’ Civil | Jurisdiction of this, Court. ‘These ' 
'two;Railways are now State. Railways. . It. is admitted that. the ' 
icause. of action’ for -this:suit- arose "entirely outside the: original 
‘jurisdiction’ of this: Court These". are tlie admitted facts. ' The 
Ex jurisdiction ' that’ is ` claimed. du the. plaiüt is, ‘founded on the | s 
‘allegation, first that: the ‘Union of ‘India “in running’ these Rail 
ways. carries on business within.the meaning of clause 12. of. the, 
Letters: Patént: of this Court and secondly-that the- office and 
JEN and' the priricipal places’ of’ such“ busifiess ate at No. 1 ‘Royal 
B Ex change | Place. and 105, Netaji ‘Subhas. Road, Calc utfa, which E 
- ,are „both; admittedly, within the "Original ‘jurisdiction of this. 
Court. - E s TET. 
^h d. ‘aah ei ia 76, Wy ndr SU fau, $ _ ag Rica WES ugs zur yo 
_ The preliminary’ i issue’ ‘that by the! conseiit’ of parties aid 
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counsel is now rdised for tria d is: 
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n Does. the defendant, “carry. on, business. within, the © 
jurisdittion this Hon’ ble. Court.” 
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Court jurisdiction to - Ove. 
Értertairi" a ‘suit ‘brought, against "the Union ‘of ‘India’ where. the 

1952. 
cause Of action lias alise: ‘wholly outside: "the" ordinary original ae 
civil jurisdiction of" this Court, on the sole ground that the Calcuttá Motor 


Union of India carries. on business within the local limits of  Cyéle Co. 


IT Uu ; 
The point, dn? the’ issue. is, ‘has’ this 


"pg Me 





such jurisdiction by reason: of, the fact that the, principal offices Me e . 
Union of India 
of the railway, administration | are within’ buch 1 limits ee . : 
reg, 17 CE E x ‘ cake Mf ee or (oL ok. ' 1 e 
ab "T" ,^ Mukharji, J. 
As the facts on ‘which the’ issue is rilied’s are’ ‘adiniteed,” no : 


evidence has been led., 
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, "This: ‘issue Tales ‘Problems of great importande and fai- , 
reaching consequences, . But this i is not the first’ time ‘that’ such 


Leti 3915 mlle we RN 


LET 
„an` issue has been- raised., , 
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The preliminary controversy, technically: arises on, the 
celebrated. words , in Clause ‘12 of ‘the’ Letters Patent of this 
High Court, RE if the Defendant at thé time of! the ,Comménce- 


ment of the suit shall dwell, ,OF carry on business, or personally 
work for gain within such, Tinits." Dóés the State, the Union 


d “4 this ic ^ ME "E a AM ` 


of. ‘India in this case, ' "carry on busitiess ' withip le meaning 
f. 4 
of the’ Léiters Patent, when it owns and manages a, Jailway, con; 
et i 
cern or a railway undertaking? ` E f 
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Another- incidental: controversy is, even; iff the» State: runs 
a railway and is:said, therefore, to “ carry on business,’ "does it 
do so:at: theiplace. where the principal offices ‘of: the ‘railway. are 
"situate?: ‘This is important.because only on: the..ground ‘that 
such principal: office- happens: to:be' within:.the original juris- 
diction! ofzthis -court.that. this Court tis: said tol possess: jurisdic- 
tion 2 entertain and:-try) this suit. aptek aip ditate 


a B will. not be enough, therefore, to find that because the 
State runs the railway, therefore, it carries; on business, but it is 


(nb? 


also necessary to, find that such "business. is carried on within 


pest 


jurisdiction on the ground that: the principal office of the 1 rail- 
way is within such limit. When both these grounds operate 


in favour of the plaintiff, then | alone, this Court..will have 


^ f ed ick eS i hat 


jurisdiction, to. entertain and try this ‘suit, M "wr 
EER ' 
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I will examine the problem first. from the point of, view of 
-the liability of the State to be sued in, its own Courts, secondly 
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from nthe point of view of the State as carrying « on any, particular 
business, and thirdly from the point of view of the situs of such 
business. An. examination óf .a large number of authorities 


however is inevitable having regard to the arguments. at. the 


l} 
f a 2a ' my 


15 


“Phe liability. of ‘the State to be sued in its own courts was 


' first developed in Índian jurisprudence through the doctrine of 


negligence. in the Law-of Torts. The leading case of the 
Peninsula: ‘and Oriental: Steam- Navigation Co. V. Secretary of 
State for India (1), in the year 1861 decided that the 
plaintiffs in ‘that case whose horse was injured. by reason 
of the . negligent conduct of workmen employed by . the 
Government in the dockyard at Kidderpóré,, had a ‘right 
to sue the Secretary of State because the act com-^ 
plained of was done in carrying on an ordinary business 
and not in the exercise of governmental powers. The.Secretary 
of State it will; be remembered then represented the British 
Government i in India. , In that case the real question befóre the 
Court. was not ‘the liability ‘of, the ‘State to be sued in cases .not 
connected with. the , conduct of. a business, or commercial under- 
taking. But there are observations of the learned Chief Justice 
Sir Barnes Peacock in his judgment whose effect is to give 
immunity to the State in acts done in ‘the’ course of govern- 
mental administration: The liability of >the State to. be sued 
in its owrm:court$ was determined by drawing ‘a: distinction 


` between’ acts within: the scope of governmental- administration 


omithé one hand and ori -the-other, acts outside the governmental * 
administration süchr as carrying on a business or commercial 
undertaking.. The latter and not-the former acts. were: held: to 
be — and cognisable.:by thé: Courts. 

The | reasons ‘of Sir Barnes. Peacock, C.J. found favour with 
and were accepted by the. Lord Chancellor Viscount Haldane, 
in the Privy SUR in Sai of State for India \ v. Moment 


J à 
(2) = r i - ‘oF " t - F te 
d T 1 r > * i > 


D 


in India there is'a historic background to this legal. concept 
of the liability of the State and that iad: pee is provided by 


`) (1861) 5 Bom. He C. Annon MIT i + . 
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» her colonial. past and the origin. of: the British administration in 


this country. Originally the East India Company was a ‘trading 
corporation under Charter of the British Sovereign trading in 
India and gradually it took over and acquired powers of govern- 
ment of this country. |. What was, therefore, a trading corpora- 
tion to; begin’ with, became subsequently: the government of the 
country. As a trading corporation the ‘liability of the East 
India. Company to.be' sued. was recognised. ` What the extent of 
that: right was -has, however, been ‘never! fully analysed and 
Lord: Haldane did not pause to: consider it either in that case. 
Inthe; Secretary of ‘State for 'India: v. Kamachee Boye Saltaba 
(1) otherwise known as the Tanjore Case, Lord Kingsdown 
delivering, judgment observed that acts done by ‘the East India 
Company ‘in execution of sovereign powers, were not ‘subject 
to: the ‘control of >the ‘municipal: courts either of. India or of 
Great Britain and referred. to the cases of the Nabab of Arcot 
vic The. Bast. India’ Company (2), and -the East India 
Company v. . Syed ^ Ally (3), » Sir’ Hugh «Cairns, as he 
then was, arguing’ at the’ bar;"for ‘the Secretary of State 


forc India in’ Council lin ‘that’ case ‘distinguished . the 


twofold characterr.of the East ‘India’Company. He’ pointed 


. out-that first they were a trading corporation and secondly they 


had sovereign authority. He :conceded that: the “East India 


.. Company: was liable. to, be sued in the courts''in India’ as’ in 
England for acts done ini their’ trading capacity. He also con- 
- „ceded that they could be sued upon a contract: and referred ‘to 
the decision of the Bank of Bengal v. The United Company (4). 


oa By. The Imperial Government oË India Act, 1885, it was 
declared that India, ,was to be governed directly and i in the name 
o£ the Crown acting through thé Secretary of State aided by 
Council and to him were transferred ‘the powers formerly 
exercised, by the Board of Directors and the Board of Control 


qt 


òf ‘the East India Company. It is there provided by Section. 55 


` that ali persoris and bodies politic shall and may have and take 
the same suits, remedies, and proceedings, legal and equitatife, 


against the Secretary of Staie in Council as théy could have 
done against the Company. The powem. and, , properties of the 


GY” (1859) 7, M. E.A: 7476: 

(2) A case in the Court 'of. Chancery in 1798." 
(3) 1A case’ before the oe ‘Council’ in 483g, 0 9 000 7.7 
(4) 'Bignell's Reps. . p.c 3e a 
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East India. Company,: therefore," devolved "upon: the British: 
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4. The continuity: of legal development: on this. point in Indian 
jurisprudence was maintained :.by..declaring that -the British 


“administration ;in_so far as it-acquired. and: carried ‘out’ non- 
governmental functions ‘of . commercial character of the ‘Bast’ 
India .Company..its liability was preserved, but in -the:-field--of 


its, governmental: functions its immunity was ' declared... That 
is, the historic justification -of the principle:and: distinction en- 
visaged by.Sir penes Peacock and approved = Lord Haldane. - 


4 obs t TE Y eg Ueuad ina , 4 ute i EM volte 


The wa between. governmental ai ,non- gover? 
america functions was later developed andapplied’ by Judges: 


in other branches of law.as.a tést for finding: out liability of the 


State. «The “doctrine ‘of Sir Barnes Peacock: was ' applied : in’ 


1875:to.a case .on contract by.. the learned Chief’ Justice Sir 


Richard Couch in Nabin Chunder. De'v: The Secretary: of ‘State. 


for India (1), upholding in. appeal the judgment of Phear; J. 
on, the ; Original. ‘Side... Couch C.J. ‘approved . expressly and 
applied. the:observation of Sir:Barnes Peacock, C.J: : He says? — 
“There is.a „great and, clear distinction between. acts done in 
the exercise of what: are usually - -termed: sovereign, powers and 


^» 


acts: done, inythe conduct of undertakings.. which. might.be | 


carried ;on:Dby privaté individuals. without, having such: powers 


delegated. to',them.” endar he est ae uud in ee a 


Y Tod : x ae 
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What is, more important here to` » observe, is that, this 


Par c aatia su yl 
` 


doctrine was applied In, this case to non-suit a claim which did 


not arise out : of : any, tortious act but whieh arse out of a claim 


for  éonipensation: in an duction sale of licences fo sell excisable 
liquors ‘and’ drugs where ‘the purchaser plaintiff claimed to be’ 


the highest bidder and Where he alternatively claimed, against’ 


die Government the return ‘of the deposit he ‘had made. It 
was, therefore, a lain 'akin to ‘contract or quasi contract and 
for money reayable on. failure of Sea, ; 
' The principle thus Was extended from ` torts ‘to contracts. 
The next land mark in the deyelopment of the law, on this 
branch is reached in 1886 in.the celebrated: -case of. ;Doya piso e 
iu (1875) LL.R, 1 Calc. 11. 
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3 
‘Tewari: v: “The: Secretary of. Slate Jor India’ ul Council G Crv. 
In that case the plaintiff was appointed as: a ‘purchasing 
agent of the Commissariat „Department. of the Government c 


of India jin, connection with , the Second, Kabul campaign Calcutta Motor 
on a ‘salary of Rs. 100/- per month and that, suit was based on Cycle Co. 

an "implied contract on the part; of the Government to -pay T: 
(liquors | and, drugs where the purchaser, plaintiff, claimed to, be) Usiion ee 
whatever money had been advanced by the plaintiff. for purchase ‘Mukharji, J. 
of stores in course ‘of his employment as the:purchasing Agent. 
This was another’ case on contract decided by two-learned Judges 
on the Original Side. Mitter, J. who delivered judgment in 
that Case “at: page 372 observed:—" The ' words “by which the 
- second: head: of jurisdiction ’has beem défined in Section 12 of the 
Letters Patent ‘are in'iny opinion inapplicable to'it" (Secretary 2 
‘of State for India).'. The same viéw was taken by Wells, ]. in 

Rundle v. Secretary: of'-Staté in’ Council (2). There’ in. that 

‘case Wells, ‘J. says that the "words ‘ ‘carry on business and pèt- 

sonally work for gain-'" do not refer to an: institution Tike the 
Government: of ‘India and ‘he further held that'the' carrying - 

on of, the business of the, Government could,not be considered 
to be carrying on of business: within the meaning of the twelfth 
section of the Letters Patent. Mitter, J. in Doya Narain Tewari's 
case (1). continues at page 272 to, observe a It is somewhat 
difficult nor, is it necessary, in this ;case, to define exactly what 
‘may be deemed ‘ business. within, the meaning. of Section 12:0f 
the, Letters Patent; but” it is clear to me that :the. business, of l 
governing | the ,country , is not business within the meaning of dd 
Section 12 of the Letters Patent." 
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[ run 273. Mitter J. after citine the case. “of ‘Nobin 
I Chunder Burode, Kant Shaha (3), came to tliis SODCIDUOR which 
I must state in his own language: - — 4 2 
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" That the soni business’ in sectión 12 of the Letters 
Patent’ was‘ used in a restricted, sense is alsó indicated by ; 
the words ' peisonally' work for gain" to be. found in the - 
° same section." The latter words would be urinecessary ` if 
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the word ue had been. intended to bé used in an 
unrestricted sense. "E u : ! T 


-Mitter J. in that í case goes ‘further to observe at pages 278 
and 274 that it has been said that supposing the business of 
governing the country: is not business within the meaning. ‘of 


Union, ot India section 12 of the Letters Patent, still the Government’ in this 





M ukha ji J. 


country carries on various trades, such as, the trades in opium 
and salt, and the principal: places of business of these tradés 
arc located in Calcutta. Mitter J. meets this.argument at page 


274 by saying? — 


— 


è ¢ 


` Ate d P. : i! 

- — " But these trades are not carried.on By the defendant 

', ; in this case. | As already observed the words carrying on, of 
a business or trade are inapplicable to this case. These 

, trades, if they can ;be properly called trades, are carried on 

in one sense by the, Government officers in charge of them, 
l| but they are so carried on. for ‘the benefit of the Indian 
Exchequer. For these reasons I. am of opinion that -this 


Court has no jurisdiction: to entertain this suit." 


This conclusion of that judgnient is directly on the point 
‘that’ I am rd to decide in this case. 


* D Te 
i t f 
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- N 
A criticism has been’ made at tlie bar of this ‘decision saying 


‘that the case proceeded to this conclusion only on the'point that 
the: Secretary of State was “merely a ñominal person or rather a 


‘mere’ name: Bur that in my view is not thie real ratio of the 


decision.’ The real ratio of the decision in my view is that’ the - 
State or the Government could not be said to carry on business 
within the meaning of clause 12 of the Letters Patent as con- 
strued and interpreted'by the learned Judges. That is why I 
have just set out the relevant extracts from that judgment. 


In 1912 the problem again came before the Court and was 
decided by Sir Lawrence .Jenkins, Chief Justice, sitting with 
Mr. Justice Harrington in Appeal from the Original Side from 
a judgment of Mr. Justice Chaudhuri in Rodricks v. Thé 
Secretaty of State for India (1). This again is a case on the ¢ort 
of malicious prosecution where the same doctrine was applied. 
The decision in this case is important because it. decides almost 
the very identical point that has been raised before me irt this 

(0) (1912) LL.R. qo Calc, gos. i PU 
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(. 2 . 7 HIGH COURT. 

suit. .Fhe' original judgment. in this case was delivered by 
Chaudhuri J. Although, Chaudhuri J. dismissed ‘the suit as 
being ‘without jurisdiction being. bound by the decision’ in 
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1952. 
— 


Doya Narain Tewari’s case (1) he ventured to express his dissent Calcutta Motor. 


' from the views expressed in.Doya Narayan Tewari's case (1). In 
the course of the judgment Chaudhuri .J. observes that the de- 
cision of Pigot J. ir Biprodas Dey v. Secretary of Slate for India 
(2), had iaken a directly opposite view having held that such 
suit was maintainable. Chaudhuri J. in Rod»icks v. The 
Secretary of State, for India (3) observes: — - 


ý However differently: the word ‘business’ may have 
been construed .at different times, I do- not think there is 
. any, guesuon whatever that a 'carrying business, is ' busi- 
ness ' within the meaning of section 12 of thé Letters Patent, 

, nor is there any doubt that a Railway company or other 
corporate body, or even a body ot individuals whether in- 
corporated or not, is a 'person' within, the meaning of 
that seetion: see the definition of the word * person’ in 
the General Clauses Act, 1897. It cannot also be doubted 
that a railroad company, apart from the fact of having a 
registered office, ' carries on business ' at its principal office 
where the. directors meet and the general business of the 
company is transactei Jessel M.R., in Erichsen v. Last (4), 
said that where the ‘Brain Power ' is, there a trade or busi- 
ness is carried on. ‘The question therefore is as to Whether 
the Secretary of State for India in Council is a ` person ' 
within the meaning of section 12 of the Letters Patent, 


and if so, does that ‘ person’ carry on business in Calcutta. 


which at the time of the institution of this suit was the 
capitano the Government of India.” ` 


Further on in. the judgment at page. 314 Chaudhuri J con- 
tinues to observe: — 
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“It seems to me, difficult to say. that the ‘Government 
does ‘not, dwell in its own capital and that a MOS 


(i) (1886) LL.R. 14 Calc. s56. ^ ^7 ML. d men 
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engaged in HON though it may be for purposes. otf the 
State, does not ‘carry on business.’ If Sir George Jessel is 
right that where the ‘Brain Power’ is, there a trade or 
business is carried on, the assumption that the Brain Power < 
of the Government of India_is at its seat of Government, 
is not an unjustifjable assumption. I would have had, 
therefore, no besitation in holding that the Secretary of 
State for India in Council, namely the Government dwells 
at its capital and carries on business there, and is thus 
amenable to the jurisdiction of this court, in cases where a 
suit can be maintained against the Government." 


On appeal as I have said'this view of Mr. Justice Chaudhuri 


was not accepted by the learned’ Chief Justice Sir Lawrence 
Jenkins sitting with Mr. Justice Harrington. At page -317 of 
the judgment of the Court of Appeal Sir Lawrence Jenkins, 
C.J., observes: — 


- 


X Noi, it is admitted that no- part of the cause of 
action arose within the local jurisdiction of this Court: but 
it is contended that the Secretary of State for India in 
‘Council, is a person who dwells or carries on business or 
personally works for gain within the local limits of Calcutta 
'and it is on that ground and on ‘that, ground alone that we - 
‘are asked to hold that there is jurisdiction. No doubt, 
this argument met with some favour in the court of first 


"' instance, and the appellant suggests before us that he was 


encouraged by the view of the learned Judge to prefer this 
appeal. ‘ But in’ fact this is a point which was decided 
adversely to him as far back as 1886, and it has not been 
suggested that from that date to this, the decision to which 
I refer has ever been questioned or doubted: „Doya 
Narain Tewari v. The Secretary of State for India in Council 
(1). It was the decision not of a single Judge but of a Bench 
of two Judges, and I think it would be wrong for us not to 
follow that decision. I regard it as important that matters 
of this kind should have all the certainty possible and that 
the Court should not lightly disregard a decision definitely 
settling a question of jurisdiction such as that which arises 
(1) (1886) EER. :4 Cale, 258, 


Vor. go] ` ^ HIGH CQURT. i uk 
"jn this case. If the decision is wrong then it must be for 
a higher tribunal to correct it. -For my own part, I prefer 
to follow it as being a decision .of.a Bench of two Judges 
which: has ‘long been accepted as a soverum authority.” 


With’ these words the learned Chief Justice came to the 
conclusion that thé Court had no jurisdiction. The ratio of 
this decision in appeal settles the point so far as I am concerned. - 
In spité of. the observation ‘of Sir Lawrence Jenkins, Chief 
Justice, the decision in Doya Narain Tewari’s case (1) again" 
came up for criticism a few years later by Lort-Williams, J. 

In’ i936 this doctrine was applied toa Railway case by Sir 
C.'C. Ghose J. sitting singly in Baijnath Kamani v. The Secretary 
of State for India in Council (3). The learned single Judge 
followed the decision in Doya Narain Tewari's case (1) and in 
Rodrick's case (3). 


| 1 
+, * + 
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In 1932 the same principle was applied by Chief Justice 
Rankin sitting with C. C. Ghose | in coming to a decision in a 
suit, The Secretary of State for India y. Shreegobinda Chaudhuri 
(4), where the plaintiff complained that the manager appointed 
by the Court of Wards, had not done his duty by realising 
all monies with diligence and’ had not accounted to the Court 
of Wards for certain monies which he had collected. There the 
learned Chief Justice after reviewing various English and Indian 
authorities on the subject acted on the principle laid down by 
Sir Barnes , Peacock distinguishing acts, of Government ds a 
sovereign power and acts of the Government in the conduct of 
a commercial’ undertaking. "The learned Chief Justice in that 
case proceeds also. upon the well-known, principle | of English 
law that where an act is done, by an officer of the Government 
in the course of exercise of powers which cannot be lawfully 
exercised save by the sovereign power, no action in tort lies 
against the Secretary of State for India and for this purpose 
even the doctrine of iuc superior is of no avail. 
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In the meantime in 1930 the decision in -Doya Narain 
T'ewa1y's case (1) had`'come up for criticism by Mr. Justice Lort- 
Williams in Golap Rai Pali Ram v. Secretary of State for India 
in Council (2). Although the judgment was delivered in 1930, 
the Law Report did not report the decision until 11 years after 
in 1941. The result, was-that Rankin, C.J. did not notice this 


. decision of Lore Williams J> when the learned Chief Justice 


was deciding the case of Secretary of State v. Shreegobinda 
Chaudhuri (3). In Golabrai Paliram's case (2) there was an 
appeal to Rankin C.J. and Pearson J. but that was an appeal . 
not on this point but from an order dismissing an- application .to 
revoke leave under Clause 12 Letters Patent: Secretary of State 
Jor India in’ Council' v. Golabrai Paliram (4). In Golab Ra 
Palt Ram’s case (2) Lort-Williams J. expressed himself on the 
point in these terms at page 164: — i 


, “The bune of the Railways has changed and has 
increased enormously in the interval. It is nonsense to 
suggest now-a-days that they are kept up solely for the 
purposes of Government. ‘The fact that business of carriage 
by Railway is being’ carried on in India by some one is 
. notorious. The fact that such a business called the East 
“ Bengal Railway is Being carried on in Bengal and that its 
head office is situate at 3, Koilaghat Street, Calcutta, is 
admitted. That such à business is a business within the 
meaning of clause +2 of the Letters Patent cannot be denied. 
It is the same kind of-business as that carried on by Rail- 
way Companies in India which clearly come within the 
provision. . It must'be equally obvious that the proprietors 
of such'a business carry on their business amongst other 
places at their head office where the general business of thé 
uhdertaking is transacted and where the manager is to be 
found or, as was said by Mr. Justice GHONOHUS MIS the 
brain lies." 


f ^ 


The other point of this decision was that a notice under 


section 44 of the Indian Railways Act formed part of the cause 


of action in a suit against the Railway. On the question of 
section 77 of the Indian Railways Act, this decision has been 


G) (886) LL.R. 14 Calc. z56. (3) (1932) L.L.R. 59 Calc. 1289. 
(2) f1941} L.L.R. 2 Calc. 160. (4). (1931) I L.R. 59 Calc. 150. 
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whas 


| expressly overruled by a Full Beiich. decision, of. this Court. in ` 
Bansi ` ve "Governor General of India in: Council (a). 
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In anothér Division Bench decision- in Dominion. of India Calcutta Motor : 
v. Gopal Chandra Tapadar. (3), the wiew: of Mri; Justice Lort-' Cycle Co. 
Williams that carriage by Railway was a, business :within. the 
meaning of clause 12 of the Letters Patent iwas expressly - dis- 
sented from and not followed and the decisions in Doya;Narain  anikna n, J. 
Tewary's case (3) and in Rodrick's case (4) were, expressly pre- 
ferred" and followed: On thé” question, however, of notice 
under section 77 of the Indian Railways, Act forming part of the 
cause of action, this Division Bench decision itself. was overruled 
by the Full Bench decision in, Bansi v. Gquernot General (1). 


In 1946 the same principle was applied by a Division 


O E E E 


Bench 


to a pattani'case in Uday Chand Mahatab, Maharajadhiraj of 


Burdwan v. The Province of Bengal. (5). In that case it is 


Id 


that the CroWn was not liable for thé negligence of the Collector ` 
in holding a’ sale *under ' the“ Pattini Regulation, 
having negligently paid.out the sale‘proctéds thereof to a person 


who was not entitléd to the same.’ 


- 


1819 and. 


delivering judgment ‘at page 41 laid, down the law in the 
clearest ' possible terms: P 


- 
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"at at 


A 


“The principle deducible from these and other cases 
` as we understand them is.as follows: 
be made between acts dohe by the: Crown 'in- ‘pursuance of 
ventures which a .private; individual. might undertake 
equally ‘well and acts done -in,-exercise: of governmental 
powers which could-not be lawfully: exercised save by the 
soveréign authority, or persons no nes sovereign 
authority might delegate. those d 


/ A- distinction must 


„i 
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~ yh * 


‘On behalf of the, plaintiff’ rélidnéé’, hag beén ‘placed on a 
Bench decision in a Civil, Revision” case ‘in ‘Dominion of India v. 
‘This’ Was a’. decisioni in 3048 


J egdish Prosad Panna ; 


G) (1951) 56 C.W.N. 83. 


(2). (1950) 55, CWN” 
(1886) LL:R. 


(9) 


1 18. 
Y4 Calc. 


"Lal (6) 


256. 


(4) (1913) LL.R. "40 Calc. 308. 


(5 (1946) 51 C. W.N 587. > 
(6). (1948) 84 C.L.]. 
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delivered by the learned’ Chief- Justice Harries with whom Mr. 
Justice Chakravartti concurred. This was a revision of an order 
of a Full Bench of the Calcutta Small Causes Court on a ques- 
tion of compensation for short delivery against the East Indian 
Railway andthe Bengal Nagpur Railway in a suit brought 
' against ‘the Government in the Small Causes Court. At page 


180 of that report; ‘Harries, C.J. opie: — 
" P 


1 «4 


, Clearly the Bengal Nagpur Railway did not acquiesce 
"in the! institütión of the suit but the case falls within the 
" provision bétause the East Indian Railway - carried on the 
- business within’ the limits of ‘the jurisdiction and leave of 
the Court has been given. That being so, the Court had 
jurisdiction.” ^ 


> 
+ 
4 t 


The question here turned on the interpretation of section 
18 of the Presidency Court of Small Causes Act. Section 18(a) 
of that Act relates to the. cause of action as.a ground of juris- 
diction. Section 18(c) of that Act. relates to the residence or 
carrying on of business within limits as a ground of jurisdiction. 
Harries, GJ. deals with this point “of residence or carrying on . 
of business at pages 179-80 of the report and expresses himself 
in these terms: 


“A company carries: on business at its registered office, 
.and.it would appear to me that a railway treated as a’ 
separate entity would'carry on its business at its head office. 

l : Admittedly, the head office of the East Indian Railway is 
. within 'the local limits of the jurisdiction. of the Small 
‘Cause Court, though the head quarters of the ‘Bengal 
Nagpur Railway being at Kidderpore is outside such ‘limits. 

It must be remembered that le leave of the Court was obtain- 
ed for bringing the suit and. that being so, the case falls 
precisely within the terms of section 18(o). What that 

| provision requires is ‘that anyone of the defendants at the 
time of the institution of the suit actually, and voluntarily 
resided or carried on business within the local limits o£ the 
jurisdiction of the Court and either that leave of the Court 

. had been given for the institution of the suit, which had 


been done in this case, or that the defendant who did not 


o- Vor. .9o.] 


1 
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reside or carry.on business within the local, limits. acquiesced 
in the institution óf ‘the suit. i 


H 
} x i 


: In this decision no reference i is made either to Doya Narain 
Tewary's case (1) or to the decision i in RodricK's case (2).the two 


A feo hay 


v 


mos important and. relevant authorities, of this Court on the 


point. While the decisions in Doya, Narain Tewari’s case (1) 
and Rodrick’s case (2), are, binding , on, me;; tlie „decision in 
Domonion of India. M Jagdish, ' Prosad.. (3),,is .not..so binding. 
A decision which fails to notice the, ruling authorities of the 


' Court on the point loses much of its binding character and has 


. little persuasive force.. elem, aes he 


ev apa 9 
CEN a N Apr o 
Then again the decision in Jagadish Prasad. Pannalal’s 
case (3), has been. criticised iby, Harries, C.J.: himself in 
his subsequent judgments, first in an appeal: from the Original 
Side in Nilima Sarkar v. Governor-General in Council (4), and 
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then again in the Full Bench case in, Bansi. v.. The Governor- . 


General in. Council (5), There the reference to, the ‘Full Bench 
Was. made on two points ‘distinctly. The points of . reference 
appear at page 85 of the report. The: first point was whether 
notice under Section qu. of, the Indian Railways Act was a part 
of the cause of action, and the second, point ,was the very point 
which is raised here and ‘that is; whether “the. Governor- 
General representing the. two railway administrations in that 
case could not be said to have actually or. voluntarily. resided or 


‘carried on business or. personally , worked for gain within the 


` jurisdiction of the Small Cause Court even though the head 


office of the East Indian Railway was within such jurisdiction," 

‘The leading judgment in the Full Bench was delivered by Das J,, 
Banerjee, J. agreed. ‘The learned Chief Justice Harries also 
agreed but added thesé few words which ‘will appear at page, g2 


of that report: p dd aad Ram g i 
= $ . * 
TIN E. f i ist, p yo? typ Fa , 


" dee desire to add that 1 am satisfied that, the view: xen 


in, the. case of, Dominion, of. India Ms, Jagadish - Prosad 


gd: 
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Calcutta. Motor : '. .» There ‘is! also: yet: another: decision, to- which the learned 


Cycle Co. Chief. Justice-was: a party; in' the case of Dominion of India V. 
000 P Et Messrs. Rz; C: KoC..Nath &'Co.' (2), "Which requires to be noticed. 
T ide A - "After. this ‘decision; ‘Jagadish Prósad Pannalal’s case (1). can. no' 
Mukharji, Je, longer in- my "view! be" regi ded" as-good law. This As a clear | 
apere) for the’ proposition ‘that’ the Court has no jurisdiction 
“to entertain a: suit brought agaifist he Dominion of India where 
‘the! cause’ of -action has arisen ' wholly outside the ordinary 
original jurisdiction of that Court ‘on the sole ground that the 
es ` Government of India dwelt.or carried on business or personally ' 
Worked for gain within: the local. limits’ of thal Coürt. Mr. 
Justice Banerjee who' delivered thé "judgment in that case with 
_ which Harries Cj]? agreed 'obsérves at page 208: — . = 
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00 ac et ts te So Far ag "defendant le ihe ‘Dominidh’ of Iridia is ‘con- | 

l ir seek, p think,"the: same principle applies; which was appli- 

gt 'cable*i in’ suits against the _Secretary of State for India in ` 

. Ust ‘Council.’ "That principle, ; as stated in’ Rodricks v. Secretary l 

l | vb pf? State l (3) i "is! this: | The’ ‘Court has no, "jurisdiction to` 

l an entertain á suit! ‘brought’ against the ‘Secretary of State for ^ 

Nw vIhdia im. ‘Council, ‘wHere’ the | cause of action has arisen | 

T , wholly’ outside! ‘the ‘ordinary’ original’ jurisdiction. of . that 
> “Gout, ‘on the “Sole ground” that the Secretary of State for‘: 

E ‘India i Courcil did or catried on business or personally 

a worked" for gain’ within the’ lócàl limits of that court." . ~ 

: NN bonae poa yt i kieres Ta p 

| "This ' shows- that Harries: CJ. has definitely revised his 

i fókmel view expressed i in Jagailish "Prósad Pánnalal's case (1) and 
-has- now "accepted the. principles’ followed “in Rodrick’s casé (8). 

- The plaintiff's reliance, therefore, on the case of Jagadish Prosad  ": 
Pannalal (1) is a reliance on a broken reed. As I have already ru 

c x - "said! tlie decision’ both, int'Doya Narain  Tewari's case (4) as well” 

as in" Rodrick’s case (SY are binding on me. I follow these de- 

- ' — eisions and:so also I follow the View, expressed by the learned 
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« Chief Justice himself in the later deis in ‘Dominion of: India Civir. 
v. R. C. K. vi Nath & Go.: à TE bs at i 
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This buen to an ‘end the examination of ithe auouues ' Calcutta ‘Motor 

on this point — .. .,. ...4 dee te 8e e Cycle Co. 
` $6 31A c EE. D Y. 

An examination óE the constitütionàl provisions and Other Unior of India 
statutory provisions relating to the State's liability to be sued in 
its own cóürts will at this stage be also rélevant for determining Mukharji, J. 
the issue before me. d E. i i 


ee, ee e Ss ; too H 
Article 300 of the ER of India expressly provides 
that “the Government of India. may sue or be sued by the name 
of the Union of India and the Goverriment of a:State may sue 
or be sued by the name of the State.and may, ‘subject ‘to any 
provisions which may be made by,Act of Parliament or of the 
Legislature of such State enacted by virtue of powers- conferred 
by this Constitution, sue or be-sued in rélation to their respective 
affairs in the like cases as the Dominion: of. India and the cor-' 
responding Provinces or'the corresponding Indian States might ' 
have sued or.been sued if this Constitution ‘had ‘not been en- 
' acted." As I read this provision in the Constitution I:take it'to 
mean that:the State consents to being sued in its own Courts 
. in: India. This principle in'the: Constitution expressly reserves 
the right to sue and: the obligation. to: be'sued as'they existed ' 
before the Constitution, subject of course to any statute by 
Parliament,or State Legislature. While: it^ affirms "the". prin- 
ciple of liability. this constitutional provisión ‘does ‘not:in my, + 
view extend .the scope ‘of such liability: The’ scope-or extent 
of such liability remains what it was’ before the Constitution ' 
subject however to such legislative amendments, Parliamentary ~ 
or State, as are valid and permissible.;' Fhe group of articles from 





.'* $94 to 299 of the Constitution dealing with property, contract, 


a 


«rights and. liabilities. do not lead tọ: any. different conclusion 

“either. In factrunder Article 294(by of the Constitution it'is pro- 

vided expressly: that all rights, liabilities'and obligations of the 
Government ‘of the Dominion of India:whether arising out of. ~ 
any contract or otherwise. shall ‘be ‘the: rights, liabilities and 
_, obligations respectively - of: the Government:.of India‘ and. the 
Government of each corresponding: State. «IniArticle 299 "deal- 


' jng with contract the Constitution makes clear the formi in which 
0 [1050] ALR: E rue 39» TEM EAE E 4 ; 
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‘such contract is to be made and at the same time in sub-article 


(2) excludes only the personal liability of ‘the President, the 
Governor or the Rajpramukh on such contract or of any person 
making: or executing such contract: on their behalf. This ex- 
press exclusion of personal liability implies maintaining the 
State's liability on HE contract. 


t 


ai "The liability of the State is in my view also bi under 


the Indian Railways Act. Explicit recognition of the responsi- 
bility of a railway administration for loss, destruction or deteriora- 
tion appears from Section 72 of the Railways: Act, subject no 
doubt, to the provisions under. sections 151, 152 and 161 of 
the Indian Contract Act. Again under Section 76 of the Railways 
Act express reference is made to burden of proof in suits against 
a railway, admirnjstration for compensation for loss, destruction 


or deterioration. Railway administrátion under Section'3(6) of 


the Railways ‘Act includes a: railway administration by the 


Government. I have.no doubt in my mind that the State 


railway can.claim no immunity from süits. | 
The.Civil Procedure: Code of the country also DEBES 
and ind such right of suits against the State. 
Eg. peg ro 1 ' 
That is the statutory: and. constitutional position in India 
on State’s liability to be sued in its own courts. 


Reference in.this connection to the English and the American 
Law may be misleading and in my view.is. But as both the 
English and American laws: have been discussed at the bar, I 
propose to deat with them as briefly as possible. 


"Taking first the English iis on the point, it is notorious 
that,Crown procedure in England is a highly technical pro- 
cedure and is a peculiar growth of English legal history. In 
the realm of contract, the subject in England can adopt a pro- 
ceeding against the Crown known as petition of right. A long 
history struggling to extend gradually the liability of the Crown 
culminated in the Petition of Right Act of 1860. It is overlaid 
with many limitations. .In the first place, the Crown need not 
in theory:submit itself to:the action. at all unless-it so chooses. 
An-indispensable condition again in such proceeding is the issue 
of a fiat which theoretically at any rate is the Kirig's own decree 


- 
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of grace “Let tight be- done.” - Technically this fiat again can 
be either granted or withheld. In the realm of tort thé ruling 
principle in England is that the King can do no wrong and no 
action«of tort, could lie against the Crown. "Dr. C. K. Allen 
describes it—“'This startling :proposition 'is' almost' unique 
among.:civilised .peoples,"'at page:256 of his book’ “Law and 
Orders "1945 Edition. Its ancient origin hás lost all relevance 
to. the.'circumstances! of modern society; Even the’ well. 
established principle of the Common Law of'Torts Respondeat 
Superior did not apply to the Crown. After a long struggle in 
the sphere’ of torts the Statute in England’ intervened to wipe 
out some or the defects of ‘proceeding against the Crown and 
that.was provided by the Crown Proceedings Act 1947 giving 
the right to sue the’Crown and making the liability of the 
Crown in tort clear in some of its provisions. But this Statute 
is not a. reform of the entire-Crown Procedure but only a very 
limited reform in a limited field. Sir William Holdswórth, an 
eminent authority. and jurist, expressed his views on this subject 
in Volume 38 -of the Law E CUR REVIEW page 295 in these 
terms: 
de n af The beets rights against ‘the Crown are, therefore, 
; ' governed by the inadequate rüles of the mediaeval’ common 
law. That injustice results is obvious. "The subject is in 
this respect worse protected in this country than in some 
foreign countries, and: in some of the colonies this injustice 
has been:so obvious that it has’ been rémoved ‘by enlarging 
the competence of the petition of right." It was said in 
` 1887.in the case;of Farnell v. Bowman (i), “ that the local 
Governments in the colonies, as: pioneers of improvements, 
are frequently obliged to' embark "in! undertakings which in 
-»^Other' countries are left: to private - enterprise, such, for 
instance, as the construction of failways, canals, and other 
‘Works for the construction of which'it is necessary to employ 
-many''inferior officers and ‘workmen.’ ''If, théfefore, the 
maxim that ‘the King can ‘do ‘no: wrong" were applied: to 
. Colonial Governments, “ it’ would: work iuch greater hard- 
| ship than ‘it does’ in England." It is: Obvious’ that this 
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' reason- applies with great force tó lié activities of our ' 


modern socialistic State;-and that in Corisequence: a reform 
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Civ. . of the law',on.;the. lines of these colonial statutes is 
ip ..-, urgently needed.in the interests of the pon at large." 
Calcutta Motor — - Tt will, shenetore: be seen that the detects of Crown Pro- 
Cycle, Co: — cedure in England in proceeding against the Crown were: crying 

v. 


ee: ,,5 out for a reform even, after the pattern of Colonial Statutes and 
‘Union of India ; 
R it will be insensible in my view to import/all these mediaeval 
Mukharji, J. immunities, into the Indian Law where I find, as I have shown, 
the law, has developed on Sud Caere lines. 


Nor Jin my opinion, is, the American ore a safe guide on 
this problem : of State's liability,,to be sued in. its own courts. 
Chief Justice ‘Taney of the American Supreme Court in Jossep 

’ D. Beers v. The State of Arkansas (1) observes: — : da 


ta 


: t 
LU ' " "LI 


27] isan. established. principle of E T in all 

civilised, nations that a sovereign state cannot be sued in 

- its own courts or in-any other, without its consent and per-- 

, mission; but it may if it thinks proper waive this privilege 

; and permit itself to be made a defendant in a suit by in- 

,, dividuals or by another, State and as this permission is 

, n altogether voluntary on the part of the sovereign, it follows 

that it may prescribe the terms and conditions on which it 

.,, consents to, be sued and the, manner in which the suit shall 

.-. be conducted -and may:withdraw its consent whenever it 
:may suppose that justice to the public requires it." 


9€ 


, The principle of immunity from suits is said to apply to 
, every sovereign power, whether the form of Government is 
monarchical: or republican.and it is said to be essential to the 
common defence, and the general welfare of, the State. Histori- 
cally it draws its origin from the doctrine of sovereign infallibi- 
lis and. juristically it.dxew, its sustenance from the doctrine of 
State being. the source ,and- creator of law and therefore above 
the law. The principle of consent of the.State and the with- 

. drawability of the consent even pending the trial of a case in 
. America have bgen' applied to the several States in the United 
States except perhaps in cases where by the constitution a State 
may be sued in the Supreme Court of the United States. That 


(1) 20 How. 527, 15 Lawyer's Edition, 991. á 
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is a provision which appears to,be recognised in the original Civi 
„Jurisdiction of the Supreme Court of India as protded in 

' Article agi of. the Constitution. But a suit by a citizen of one EN 
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State against another State in the"courts of- the United States is Calcutta Motor 
prohibited by the 11th amendment of that Constitution and = Cycle Co. 
one State cannot create a controversy wW with another State within — "^ 
the meaning of that term as used in, the „Judicial Clauses ‘of the AA 
American. Constitution. In this respect, the provisions. of the 
, American Constitution and the American law are very, different 
from the Indian Constitution. and the Indian law on this point. 
That the American Law is unsatisfactory, . from this point of f 
view will appear from the recent decision of the Supreme Court 

of the United States in the American Dollar Aaa Lines 

litigation: Land v. Dollar e a 
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SEDE the Eiglish doctrine that, “the, King ‘can do no 
wrong" nor'the American doctrine of State immunity in Court 
without the consent of State and which consent is withdrawable 
‘by the State pending trial, applies to India., The law in, India 

has been and as I conceive it is more "rational. and progressive. 
In India, the constitution records the consent of the State to be 
sued. Historically and under the Constitution, that is how I 
read the law in India on the liability of the, State to be sued 
in its own courts: I am therefore, not „persuaded by the English 
and the American law on this point.to hold that;an aggrieved 
person in India cannot sue the,State on, a contract with the 
State Railway. Iam of. the opinion and. I hold he can. 

. Then comes the question whether the State can be sid to 
a on business within the meaning of clause 12, of the Letters 
Patent of.this High Court. . "The Calcutta, authorities. directly 
bearing on the point are Doya Narain Tewary v. The Secrétary 
of State (s), Rodrick's w. Secretary of. State for India (8), and 
Dominion of India v. Messrs, R. œ. K. C. Nath & Co..(4)., I 
read these decisions to be clear authorities on the, point that the 
State cannot be said to-carry on business within the. meaning of 
clause 12 of the Letters Patent of this High,Court. .I will refer 
only to one. more decision at this, stage. and that is of the Madras 
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High Court in C, Govindarajulu Naidu v. Secretary of State for 
India in Council (1). This was a decision of a Bench of two 
Judges presided over by Coutts Trotter C.J. The learned Chief 
gues at page 454 or the report observes décidiüg this point: — 


" In my opinion the words of the section do not cover 
the case of government at'all. The only doubt I had was 
with regard to the word ‘residence’ óccürring in that 
section. I was inclined to the view at one time that the 
povernment must be said to ‘reside’ in the place where its 
official headquarters are located, but on consideration 1 
think that the word ‘reside’ must be taken to refer to 
natural’ persons and not to legal entities. such as limited 
companies or governments." 


Beasely, T. sitting with the learned Chief Justice delivered a 
separate judgment in that case and expressed his “ entire agree- 
ment" with the views expressed by Mitter, J. in Doya Narain 
Tewary's case (2) Beasely J. also agreed with the othet Calcutta 
decision in Rodrick v. Secretary of State for India (3). The 
learned Judge goes on to observe at page 459: — ` 


“Nor do I think that the Government can be said to 
dwell anywhere. Whereas the words ‘carry on business’ 
apply to a corporate body and to limited companies and 
‘personally work for gain’ to an individual or individuals. 

The word ‘dwell’ can only apply to an individual in a 

private sense and not to an entity. The corporation cannot 

be said to dwell anywhere. It may have an office where it 
carries on business but it does not dwell there.” 

There can be no doubt that the functions of the State in 
modern times have changed considerably and it is a fact that the 
State today does carry on many undertakings of a commercial or 
trading nature. 'Thé idea can be also found clearly from certain ~ 
expressions used in the Constitution of India. Sub-article’ (2) 
of Article 289 of the Constitution expressly refers to trade or 
business of any kind carried on by or on behalf of the Govern- 

< (13) (1926) I L.R. 50 Mad. 449. 
(2) (886 ILR. 14 Calc. 256. 
(3) (1913) LL.R. 40 Calc. 308. J . 


m 
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ment ofa state. Sub-articlé (3) of the same Article ‘of the 
Constitution makes.it clear that some trade -or business Parlia- 


ment;by law declare to be incidental to the ordinary functions 


of government. The First Amendment of the Constitution 
amending Article 19, Clause 6, Sub-clause (2) expressly mentions 
the carrying on.by the State: or by corporation: owned or con- 
trolled by the State of any trade, business, industry or service 
. whether to the exclusion, completé or partial, of citizens or 
otherwise. It.is inevitable in my view that in any welfare State 
such activities will not only be constitutional: but also natural 


and.in accord with the spirit. of a welfare ‘State. "That is whv 


Sir William Holdsworth in the passage:that I have quoted else- 
where in the judgment indicates that thé law im England should 
be so reformed as to admit tha Crown liability for the State 
activities of a commercial or trading nature. But here again the 


questions has to be approached with a good .deal'of circumspec- : 
tion because what today is.considered to be trade or business’ 


may not in the changing contour of the welfare State be regarded 


-as a business or a trade but a necessary and indispensable state: 
function. .Now for instance, in the' particular case before me ` 


the.question relates to railway administration. It is undoubted- 
ly true that originally the railway was run by ‘private companies 
under charter of incorporation. . Today running of railways by 
the State! is regarded in many ways as an essential: undertaking 
and essential activity of the State. Railway is said to provide, 
and rightly so, a form of "public transport on which the 
welfare of the.nation depends on a very large measure.  Pro- 
viding public transport in that sense, therefore, can also be 
‘ considered as.providing a kind of public service which is part of 
good administration and good government of a country. The 
question here is not one: of mere degree but of changing notions 
of quality of the State. With the developing ideas of the 
functions, powers and duties in a welfare State, it'is I consider, 
difficult and perhaps subtle, to draw the'line where adminis- 
tration ends and business begins or where administration begins 
and business ends. It appears to be a'variable line which is 
bound: to shift from time to. time and relative in its concept 
with reference both to the time*and society that the State has 


to serve. What was, therefore, in a police State of the nine- 


teenth century a clearcut notion and simplified: formula of 
broad distinction between governmérital ahd non-governmerital 
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Civi. functions as providing a workable test to determine the liability. 
es of the State, requires in, the contemporary world, to be moulded 
es in its application to fit in with a service State or a welfare State. 
Calcutta Motor ‚By carrying on a business the State itself does not become a 
Ex Co. , business concern. By carrying on àn undertaking like the rail- 


wavs the State itself does not ‘become a railway corporation. 

The State.is not an arithmetical or mechanical conglomeration 

Mukharji, J. Of functions so that by undertaking a venture of commercial 

nature it is to be.regarded as a commercial institution. I cannot 

persuade myself to accept the idea that the' State in India is to 

be regarded as a trading corporation. It is quite true that'one 

of its functions or even one of its duties in a welfare State migift 

be to carry on an-undertaking which formerly at any rate could 

only have been a private commercial enterprise But does that 

mean that the State “carries on business" within the meaning 

and intention of Clause .13 of the Letters Patent?’ I have given 

my most.anxious and careful consideration to the problem and 

* I have come to this conclusion that this is not what was intended 
by Clause 12 of the Letters Patent. ~ | 

n astonishing result that ensues from the acceptance of 

the .proposition that the State, carries on business within the 

meaning of Clause.12:0f the Letters Patent cannot be ignored in 

coming to a conclusion on the point; Assume that the State does 

carry on business within the meaning of Clause 12 of the Letters 

Patent. ' The next obvious question is where-does it carry on the 

business.or where is the situs of such State business? I have 

pursued with great interest the theory of Jessel, M R. which is, 

described as “brain power theory." Even if that theory is 

accepted, it may very legitimately be said that in the case of a 

State railway the brain is at the capital for. it is natural to say 

that the brain of the State is at the.capital. Even if the alluring 

but deceptive theory of corporate personality of the State be 

said to. be analogous to a company or a corporation then also 

| on the principle laid down by Lord Lorcburn in De Beers Con- 

*  solidaled Mines Ltd. v.. Howe (1), that a company 

resides.or'carries on: business where its control resides, the con- 

trol of the State can legitimately and: properly be said to be at 

the capital. That indeed was 4uggested by Chaudhuri, J. in 

Rodrichs’s (2). 1n" that cáse there was ^no difficulty 

(1) ' [1906] A.C. 455 (458). | i 

(3 (1912) LL.R. 4Q Calc. 308. 


Union. ol India 





P d ‘ m 


Vor. go.] ` HIGH COURT. a 


because Calcutta happened to, be the capital of India 
at that time. But today it is different. If on-the same reasoning 
one were to come to a conclusion then the only conclusion would 
be that the brain today i$ now at New Delhi which is the present 
capital of India and the suit should, therefore, be filed not in 
Calcutta but at Néw Delhi. But I am not persuaded by the 
brain power theory. I do not think that a business is carried 
on only by brain and I think the limbs are also indispensable in 
carrying on the business. Assuming that tlie State carries on a 
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business, why can it not be said that it carries on the railway - 


business throughout the length and breadth of tlie country 
wherever the railway lines run? There it also does carry on 
business of railway undertaking in running the railway and 
carrying freight and passengers over the rails. What is the re- 
sult? Jf that proposition is.right then this suit could have 
been filed in Madras, or Bombay, Coimbatore or Bangalore 
or anywhere in India wherever there is a piece of railway line 
on the ground that the State carries on business within the 
precincts of those particular places. 


It seems to me, that is an absurd conclusion to reach. Yet 
I cannot see how one can avoid that conclusion, if it is to be 
held that the State carries on business within the meaning of 
Clause 12 of the Letters Patent. The ubiquity of the State 
within its own borders dnd its territorial ‘omnipresence through- 
out the country justify the principle being pushed to its logical 
extreme and leading to the result that a suit could be filed 
anywhere wherever there is a railway run by the State. Not 
even a Judge would like to be in isolation in venturing an 
opinion on a point like this. I find myself not alone although 
my companion. is not a very. modern one. Wells, J. in Cubit 
Sparhhall Rundle v. Secretary of State in: ‘Council (1) See: 


Ve 


“It appears, upon the face of the mite not only that ` 


the land in question is situated oüt of the local.limits of 
the ordinary original jurisdiction o£ the Court but also that 
the cause. of action aróse out of: sich local limits; but it was 


contended on behalf of. the plaintiff that the defendant is 


subject to the jufisdiction: of the Court under the other 


(1) (1863) 1 Hyde Rep. 37 (40-41). 
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Civi. '' heads of jitisdiction. Individually the defendant cannot 
.be said to be either dwelling‘ or carrying on business. or’ 
| personally working for gain: within the local limits of the 
Calcutta Motor — ' .. ordinary origina]. jurisdiction of this Court; but the defend. 
"Cycle Co: ' „ant is.proceeded against not as a- private individual but as 
i ce ul an authorised representative of the Government and' as such 
SOR NEP cid he must for all purposes be connécted with the present ‘ques- 
Mukharj:, J. ^ ‘ ° tion, to -be treated as being im. the same’ position as the . 
FM Government itself. And. what is the. position of the’, 
1 Government? The Government of India is represented in 
.this city which is its principal seat by the Governor-General 
' orjin his absence by.the President i in Council and through- 
n Out its-extensive territories by its various officers, civil and 
military, in every grade of official rank. It may, therefore,’ 
be. said, to: be. present everywhere and be: constructively 
-dwelling in.each and every place at the same time. But > 
it cannot be allowed that this ‘universal dwelling can give , ` 
EC a plaintiff the, right to elect the forum in which,to sue the 
Government or to.give every court of justice: in India’ the 
: concurrent jurisdiction in-all'cases: against the Government: 
i Such a rule will be one-sided in its operation and would 
l , place the; Government at a ‘disadvantage which in the case 
po . -of a private individual would amount to an evil of the” Dr 
_ f. greatest DN j l 


1952. 
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* 


oO ge . For, these reasons I’hold that the State cannot be said to 
. ."carry-on business.” within .the meaning of Clause 12 of the 
l Letters Patent of. d ea Court. topics: Hg 


On Soaéviewcor the -coame ok decision el this Court and on 
- a. review. of the historic. background of the development of law 
in India, on :thfs: particular point, and on an examination of the 
provisions of the Constitution’ of India and upon a scrutiny of: 
the Indian Railways Act I draw certain cenclusions. First, the ' 
i State in India claims no exemption from liability to be sued 
in its own courts when the cause of action arises either in con-, 
tract or' tort against a State Railway. Secondly; that part of 
È Clause 13 of the Letters Patent of this High Court where the 
Pub uus words, “ thé defendant resides.or carries on business," appear-can- 
not contextually and historically be applied to the State. ' Yt does 
not mean tHat the State cannot be sued. It certainly can be 


-— 
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sued whenever the cause of action arises either in whole or where 
in part with the leave of the Court. Thirdly, the distinction 
between, governmental functions: ‘of sovereign character and 
non-governmental functions still remains a valid test by which 
to determine the justiciable character of any particular act or 
conduct of the government inspite -of the difficulty of applying 


that test in a welfare State with its,new patterns of social and 


+ = 


public services. The reason for upholding that. test is founded 
primarily on the juristic concept that sovereign governmental 


‘ actions unless excluded from the scrutiny of courts, will mean 


creating a new right which no jurisprudence of any country~has 
recognised except by special constitutional writs,'and secondarily 
on the fact that unless so excluded it will involve the practical 
difficulty of constant interference with administration and in- 
vasion of public funds rendering any government or adminis- 
tration impossible. Fourthly, the English and the American 
laws on the point are less rational, and less progressive than the 
Indian law. The progress and development of the Indian law 
on this point should not be hampered by appeals to such laws. 
i ta ‘4 " 
I, therefore, hold that this Court has no jurisdiction to 
entertain this suit and I answer Es preliminary, issue against 
the plaintiff. ! . 


The suit; therefore, must fail on ie ponit. of. jurisdiction 
and is: stad With costs. 


R. Mitra: Solicitor for the Plaintiff. Da 
; ef 


Sandersons & Morgans: Solicitors for the- Defendant. 


S.K.R.C. — i © © "Suit dismissed. ` 
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i E _ CIVIL REVISION. 
a go dfe us Justice P. B.. Chakravariti and | 
l ped " Mr. Justice D. N. Sinha. 
cwm. c * | ; “HIND ESTATE LIMITED CO: 
ME i bu GRANT JAMES LIMITED co. 


April, 22 das. i E l : l 
^4 Rent—Standard- Rent —West Bengal Premises Rent Control (T emporary 
| Provisions) Act r950 (dct XVII of r950 W.B.), Sections -3, 5, 9(1)-(2), (b), 
(c), (d), (e), (f. (e). .9(2), 32(4) and Schedule A Rules 2, 3, 4— Code of 
any Procedure (Act V. of 1908), ; ‘Orde XLI Rule 33; applicability of— 
Rule 4 of Schedule. A -of Rent Control Act. 1950, inter pretation of— 
a” Assessment of Staridard Rent—Procedure. 


- 


t 
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-Order XLI Rule 33 applies only ‘to cases where one or some at ledst of 

the plaintiffs or defendants have appealed and in such a case the appellate 

: N Court can interfere in favour of any or all of the non-appealing respondents 

‘or respondents who have not preferred any, cross-objections. "Where there 1s 

` a single respondent and he Has not appealed nor has he filed cross-objection, 

f Order XLI Rule 33 does not empower the appellate ' Court to interfere in 
favour of such a a a a \ 


~ t 


T. j * a 
Dinanath Chanda, v; $m. Suhaimi Dasi (1) and’ Saheb 
Meah v Lalıt Mohan ‘Choudhury (3) referred to. , ! zn 


It is altogether erroneous to suppose that paragraph 4 of Schedule A 
of the West "Bengal Premises Rent! Control’ (T emporary Provisions) Act 
1950 prescribes a ‘method of assessment for cases where the applicant for 
the standardisation of rent is a sub-tenant. That paragraph only prescribes 
the maximum limit which the standard rent fixed for the sub-tenant- must 
‘not exceed. It comes into operation only after the ‘standard rent has been 
. fixed and Yt is to be applied by way of check im order to see that the 
2 standard .rent, .otherwise' determined; does not go beyond the maximum 
prescribed by the paragraph. But the paragraph does not provide or 
maximum Siecle by ‘paragraph, 4, it has to be scaled up so that it may 

. reach the prescribed limit, 


* Civil Revision Cases Nos. 3365 and 3367 of.1951 against the order ' 
= ôf Sri Syamadas Chatterjee, Additional Subordinate Judge, ist Court, 


Alipore passed in R. C. Appeal No. 191 of 1950 on 29th August 1951 
modifying the order of Sri K. P. Chattoraj, the Additional Rent Controller, , 


Calcutta dated 8th January 1951. 
(1) (1934) 39 C.W.N 430 
(2) (1988) 69 C.J.L. 385 


s t - ` 4o 


é 
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Cuil Revision Case 3366 of 1951. approved. . » 


Where on an application by tbe tenant for the standardisation of rent, 
the Additional Rent Controller proceeded straight away to make an en- 
quiry about the rent prevailing in the locality without ascertaining whether 
the premises had been constructed after December 1948 or whether they 
existed in 1941 or whether if they had existed they had. been let out and. the 
learned Additional Subordinate Judge also based his decision on the.findings 
of the Additional Rent Controller :' 

Held that the principle ‘of assessment iaoptet: ‘by the authorities below 
ix improper, 

Where the rent on the prescribed date. could be ascertained, it was noL 
permissible to take into account the standard, rents of similar houses in the 
neighbourhood. 

Chamberlain v. Farr (1) referred to. 


The procedure to be adopted in assessing standard rent elaborately 
discussed and laid down. 


Petitions by landlord. l 
Petition under section 32(4).of the West Bengal Rent 
- Control (Temporary Provisions) Act, 1950. . 

\ 


The material facts will appear from the judgment. 


Manindra Nath: Ghosh, Sibdas, Ghosh, and, Anil Kumar 
Sett for the Petitioner. )J 

Sudhansu K. Sen for the Opposite Party. 

The judgment of the Court was as follows: — : 


5 





P. B. Chakravartti, Jet These are two, Rules directed 
against an ‘order dated, the 29th August, 1951 passed by Sri 
Syamadas Chatterjee,. First Additional. Subordinate. Judge, 
Alipore, modifying a common order dated the 8th, January, 1951 
passed by the Additional Rent Controller, Sri K. P. Chattoraj, 
by which he fixed the standard rent for,,two tenancies on appli- 
cations made by the respective tenants. , The petitioner in the. 
" Rules before us is the landlord. RM on ; 


fe 


, The tenancies are in, respect of, two: suites.. of rooms in. 
premises No. 220/1, Lower Circular; Road, which appears to 
be a large and luxuriously. constructed. building. In. he case, 


(1) [1942], 2 Alb E.R. 567. 
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out of which Rule No. 3265 arises, the tenant is Grant James 
Limited and the suite occupied by the Company is situated on 
the fourth floor and; consists of four living rooms with mosaic 
floor and colour-wash walls, two bath rooms with ‘necessary 


fittings, one passage room, one verandah and one kitchen." The. 


total.floor space is 1256 sq. ft. In the case out of which Rule 
No: 3367 arises, the tenant is one Mr. M. M. Berger and the 
suite occupied by him is situated. on the third floor, consisting 


of the same number of similar rooms, but slightly less spacious. 


‘The total floor space toccupied by-this suite is 1304 sq. ft. The 
contract rent in-the case of each of these tenancies is Rs. 225 /- 
Bs ‘month, | | ; , 


at 3 eQ 


"~ 


"The landlord of the tenants is Hind Fstate Limited, which, 
in its turn, is a lessee of the building, holding, it is alleged, under 
a lease. which covers premises No. 220/1, Lower rel Road 
and several other buildings. 


'- Both the tenants made applications for the standardisation 
of their rents on the 19th September, 1950, through 4 common 
pleader and from the contents of their applications and the 
language in which they are expressed, it would seem that they 


were acting in contract. ‘The only allegation made in the appli- . 


cations’ was that'the landlord company had obtained a’ lease of 


' several buildings, including premises No. 220 /1, Lower Circular 


Road, at a consolidated monthly rent of Rs. 2,400/- whereas it 


was realising about Rs.-2,000/- from premises No. 220/1, Lower 
Circular Road alone. It was added that the rents charged in 
respect of the tenancies were exorbitant’ and Considérably higher 
than the -rents. paid for similar , premises in’ the locality. Fhe- 
suggestion ‘thade by the applicants themselves was that the fair. 
rent: would. be Rs. 100 ig per mone ih each case. 

mede 

*It-would: appear that ‘all (iat applicants wanted "by ‘their’ 
applications’ was'that-in view of the rent paid by their immediate’ 
landlord the rent paid by themsélves'should be scaled down.. 


- in accordance with the provisions of paragraph 4 of Schedule A 


to the: "West: Bengal Premises Rent, Control Act, 1950. .The 


actual prayér, however, was in a général. form for standardisation ^ 
ot ‘the rent' and. the: applications were styled ‘as applications ~ 
“under section g of the Act read with Paragraph 4 Schedule A,” | 


^ 


x * 


- 
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The written statement filed by the landlord: 'company is a 
study in avoidance and prevarication. It simply stated that the: 
rent payable in respect, of the tenancies was .not excessive, that 
the deed of lease referred to, Dy the applicants would speak 
for itself and that the Company had,to pay various other im- ` 


positions in addition to the rent of, Rs. 2,400/- in NOE of 
the lease taken by itself, |. ` iod 
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The case was sent to the Additional Rent Controller for Chakravaitti, J. 


disposal and on the 29th September, 1950, he made an order for 
an inspection of the whole building. The Inspector however, 
`~ was unable to obtain access to all the suites and on his reporting: 
his difficulty to the. Additional Rent Controller, the latter rhade . 
an order on the 5th December, 1951, directing . the landlord 
Company to “produce its lease and also to supply ‘the. names of 
the sub-tenants so, that the applicants might. take out. notices 
against them under section 31 of the Act for allowing an inspec- 
tion. No lease or copy of the tease was ever produced, nor were 
the names-of the sub-tenants supplied. On the, other hand, the 
Company failed to appear.at all on the next two dates of hear- 
ing and when at last a pleader appeared on its behalf on the 
3rd January, 1951, . it was only to ask for a, long adjournment. 
The ‘Additional Rent. Controller had, occasion to remark that 
the landlord ‘Company was deliberately trying. to obstruct the: 
standardisation of rent and: to delay the pals of: the proceed- 
ings. Es strictures were ever better deserved., 


The Additional Rent Controller disposed of the cases on 
' the 8th: January, 1951, and fixed the standard rent in each case 
at Rs. 100/- per month. That he did by- determining the 
standard rent payable by the landlord Company in respect of 
each of the premises and adding thereto a further six and a 
quarter per cent thereof under the provisions of paragraph 4 ot 
Schedule A to the Act. In determining the standard rent pay- 
able by.the landlord Company, the Additional Rent Controller 
proceeded by way of ascertaining the reasonable rent from the 
rent prevailipg in the locality. in respect of similar premises. 
From that decision of the Additional Rent Controller the 
landlord Company preferred two appeals. “The learned First 
Additional c c Judge. of Alipore, who came to deal 
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with the uncus thought: that the total floor apace occupied 


_by the Suites should ‘be ascertained and also that the Inspector | 


should ‘be examined. ‘In that view he remanded. the case to 
Additional Rent ‘Controller in order that the floor space might 
be ascertained and án examination of the Inspector held. iThe 
Additional Rent Controller: cornplied with those directions. i in 
due course and returned his fihdings to the learned Additional 
Subordinate Judge. Those findings are to be found in an order 
." dated Ene zoth' August, 1951. 


ast t,d 5 i, 


When. the ‘casé was pending before the, Additional Rent. 


Controller on remand, the landlord: ‘Company made an appli- . 


cation for -the acceptance of the lease as additional evidence, 
but not without protesting that the Rent Controller had no 
jurisdiction whatever tó ‘require it to produce the lease and. 
that it was being compelled to submit to an illegal requisition. 
The: Additional Rent Controller rejected the application in the 
view ‘that’ at that stage he ‘had no use for the lease and that the 
case had been ‘remanded to ‘hiik’ for a very limited purpose, 
which did not include recéption öf ádditional evidence. 


g On receipt of ‘the further ' findings of the Additional Rent 
Controller}. the- ledtried Additional Subordinate. Judge finally 
disposed: of the appeals. He üpheld the standard rent fixed, for. 
the landlord Compafiy by the Additional Rent Controller, but 
disallowed the addition of a further six and a quarter per cent 
in the view that paragraph 4 of Schedule A did not apply to 
the case by reason of the provisibns , of section 5 of the, Act. 
He; therefore, reduced the rent to Rs 94 /af- in each case, 
although’ what he had before him ` was only an appeal by the 
landlord and’ no áppeal or: cróss- objection by either of the 
tenants. It is agairist that order of the -learned Additional 


Sübordinaté Judge iat the ' présent Rules. were taken, out. 
ye due de , . 


- 


"At the véry outsbt, we ‘intimated ‘to the learned Advocate. 
appearing for the landlord Company that the jurisdiction under 
section “34(4) of the West Bengal Premises Rent Control (Tem- 
porary Provisions) Act, 1950, was only discretionary and his 
client could. hardly expect this Court to exercise it in its, favour 
in' view ‘df its peisistent réfüsal to co-operate with the court by, 
producing document which, Was in its possession and by furnish- 


- 
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inp: information which s within its specíal knowledge. Mr. CIVIL. 
Ghosh made no attempt to defend the conduct of his client 

but submitted that if, after hearing ‚him, we are satisfied that a 1952. 


hun. iai 


- case for retrial had been. made out, he would ask, for an order Hind Estate. 


bf remand on behalf of his client on. paying all costs of the Lu. Co. 
opposite parties so far incurred. He also assured us that.if the ie 
cases were remanded such recalcitrance on the part of his client es Una 
as had occurred in the past, would not occur again. In view ane 
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of that assurance given to us and also for the reason that both Chakravartt, J. 


the orders complained of. appeared to us to be erroneous we 
decided to deal with the cases on the merits. ':. 


The principle according to which the authorities below 
assessed the standard rent in these cases iis common to both of 
them, but as there are certain special points about the judgment 
of the Additional Subordinate Judge, I shall deal first with that 
judgment. As I have stated, he had.before him only two i 
appeals by the landlord and yet he reduced the rent in favour 
of the tenants. He also purported to hold that paragraph 4 of 
Schedule A did not apply, although he himself, beld that the 
lease was not in evidence and was nowhere to be found. It is 
clear that the learned Judge committed at least two palpable 
errors. Dn P do: 


The learned Judge rejected the contention of the landlord 
appellant that the Additional Rent Controller had wrongly re- 
fused to accept in evidence the lease filed by it. He observed + 
that no lease had ever been filed and he was unable to discover 
any lease, although he had closely examined the record. He added 
that there was nothing in the case to show that the attention of 
the Additional Rent Controller was ever sought to be drawn to 
any lease filed. It is not easy to, understand what record the 
learned Judge “closely examined." . As I have stated already 
when the case was sent back on: remand, the, landlord Company 
made an.application to the Additional Rent Controller for re- 
ception of the lease as additional evidence and that application, 
together with the original lease annexed, is to be found on the file. 
It is perfectly clear that what was.argued before the, learned Judge 
was that the Additional Rent Controller had been wrong in re- 
fusing to accept the lease as-additional evidence. .He misappre- , 
ciated that argument and his examination of the record also | 
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appears to have been very cursory, SERA he calls. it very 
close. 


j 


^ 
, ` , *oa 1 * 


On the merits’ of, the: case ihe ledrhed Judge, as I have 
already stated,” held: ‘that the ‘landlord was not entitled to’ the 
addition of à'six' and a quarter- per cent to the standard rent, 
payable by him; ‘because, in view of the provisions of section 5 
of the Act, ‘paragraph ` 4 Schedule A’ ‘would not’ apply to the 


J. case. Section 5 of the Act deals with’ leases executed after the 


bj 
-S 


ist December, 1941, which are leases for not less than 15 years 
and not terminable. at the will of the landlord. “Tf as the 
learned Judge himself states, the lease was nowhere to be found, 

it ig impossible to see wherefrom he got. the terms of the lease: on 
which he purported to act and by which alone section 5 of the 
Act could be attracted. It is true that Mrs. M. M. Berger, in 
her evidence, made some reference: to the terms of the lease but, 

' quite' apart from the question . as to whether the terms of a 
. written lease'could be proved by oral evidence, Mrs. Berger did 
not make any reference to any ‘condition contained in the lease 
that the landlord would not be ablé to terminate it at his will 
"during its currency. There-was thus clearly no foundation for 
the view taken’ by the learned. Judge, | ; | | 

a The next thing the léarned Judge proceeded to do was to 
give effect to his view of the landlord’s leave and to reduce the 
rent in the manner I have-already stated. Under what: pro- 
vision of the law he did so, it is difficult to understand, Section. 
* 32(3) of the Act provides that appeals fróm orders of "the Rent 
Controller shall bé'treated' as ' appeals from Orders under the 
Code of Civil Procedure. Order XLIII Rule’ $ of the Code of 
-Civil Proçedure purports to'lay down the procédure applicable 
to appeals from orders, but it merely says that’ the próvisions of 
Order XLI shall apply: In Order XLI the only’ ptoyision Te- 
levant to the present’ question is ‘Rule 33 which í empowers’ the 
appellate court. to modify the decree in favour of all or any of. 
the respondents who may: not have appealéd or filed à cross 


: objection. ‘It is however firmly‘ established, at least so far as 


this Court is ‘concerned, that Order XLI Rule '83 applies only to 
cases ‘where one or sóme at least ‘of the plaintiffs or defendants 
have! appealed" and'in such a case the appellate’. court can in-: 


P terier: in favour of any'or all of the : non- mappene respondents 


i s 5.22 * UPC 
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or réipóndents' who have not preferred any cross-objections. 
Where there is:a single respondent ánd he has not appealed, 
nor hag he filed any ‘cross-objection, Order XLI, Rule 33 does 
not empower the appellate court to interfere in favour of such 
a tespondent. If authority for this propositiom is needed, it 
will be found in the cases of Dinanath Chandra v. $m. Sudhan- 


. yamoni Dasi (1) and Saheb Meah - v. Lalit Mohan 


Choudhü*y (2). One should have thought that this proposition 
had now become a common placé of judicial procedure, but it 
Appeoa that it still tanus to be ruo 


Proceeding now to the order of the Additional Rent Con- 
troller I need only to deal with the principle adopted by him 
in assessing the standard rent which the leárned. Additional 


‘, Subordinate ‘Judge also approved. Both of them proceeded on 


the footing that for cases ‘where the applicant for the standardisa- 
tion of rent is a sub- tenant, Paragfaph 4. of .Schedule A pres- 
cribes the method of assessment’ and that, ‘according to that 
method thé standard rent payable by ‘the tenant under whom 
the-sub-tenant_holds’ has "fiist to be determined and ' thereafter 
six and a quarter per cent thereof must always be added which 
will give the standard rent payable by the sub-tenant. The 
authorities below have, also proceeded on the footing that in 
ascertaining ‘the standard rent payable ‘by the intermediate 


' tenant, it'is proper to refer to the rent prevailing in the locality 


for similar premises and ascertain the standard rent therefrom. 
As I had occasion to point out in Civil Revision Case No. 3266 
of 1951, decided on the gist April last, it is altogether erroneous 
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to suppose 'that paragraph 4 of Schédule A prescribes a method , 


-of assessment for cases where the applicant for the standardisa- . 


tion of rent is a sub-tenant. That paragraph only prescribes 
the maximum limit which the standard rent fixed for the sub- 


tenant must not-exceed: It comes into operation only after 
` the standard rent has been fixed by the application of principles 


to be’ found -in other provisions of the Act and it is to be 
applied by way of a check in-order to sée that die standard rent, 
otherwise determined, does not go beyorid the’ “maximum pres- 


‘cribed by the paragraph. If it does exceed that’ maximum, it 


has then td: be scaled down. ' But the paragraph does not provide 


() (aged) 39 C-W.N. . 430. 
. (3) (1938) 69 C.L.J. 385. 
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or require that if the standard rent, otherwise determined, falls 
below the maximum prescribed by paragraph 4, it has to be 
scaled up so that it may reach the’ prescribed maximum limit. 
In so far as the authorities below purported to make the assess- 
rient itself under paragraph 4 of schedule A, they were dii 
in error. 

The whole approach of the authorities below to the task of 
fixing the standard rent of the sub-tenant in the present cases 


.was thus fundamentally erroneous. It was also erroneous as 


respects the method followed in determining the standard rent 
payable by the intermediate tenant. 

It is regrettable that even after the Rent Act of 1950-has 
been in operation for more than two years, it should still be , 
necessary to point out tbat the Act prescribes no one method 
of determining the standard rent, but provides a variety of 
methods to be followed respectively in a variety of circumstances. 
The fist task of the Rent Controller is therefore, to 
ascertain. what the special facts of the case are and then 
to see "which of the many provisions of section g. or 
Schedule A is attracted. The, enquiry must begin from 
the basic rent. For the purposes of ascertaining the basic 
rent, it must be seen whether the standard rent was 
previously fixed at any time and if it was whether more 
than three years have elapsed from the date when it was so fixed. 
If the standard rent Was fixed on a previous occasion, the 
amount fixed has got to be adopted as the basic rent and then 
the standard rent for the present occasion is to be determined 
by applying Rule 2 of Schedule A in the case of residential 
tenancies and Rule 3 in the case of non- residential or mainly 
non-residential tenancies. If no standard rent was fixed on 
any previous occasion, then the first enquiry must be whether 
the premises were built after, the gist December, 1948. If, they 
were built after that date,'the standard rent must be fixed by 
reference to the method prescribed in Rule g(1) (f) but if the 
premises were already in existence in December, 1948 the next 
enquiry must be whether they were in existence on the ist 
December, 1941, and if they were in existence on that date, 
whether they were then let out to a tenant. If it is found 
that the premises did exist on the ist December, 1941, and 
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, 


were let out to a tenant, the next enquiry 1 must be, what was 


the rént which the premises then bore. If that rent can be 
ascertained, the amount of that rent should be taken as the 


` basic rent and further additions must be made thereto for the 


purpose of determining the standard rent in accordance with 
the provisions of Rule 2 or Rule g of Schedule A as the case 


may be, if, however the premisess were not in existence on 


the 1st December, 1941 or having „been in existence were not 
let out, then” the ‘Rent Controller must proceed under the 
provisions of sections 9(1) (e) and ascertain at what rent the 
premises if let out in December 1941, could reasonably have 
been so let, The amount of the rent, so ascertained would be 
the basic rent in such a' case and the Rent Controller is then to 
apply the provisions of Schedule A for the purposes of deter- 
mining the standard rent although the Schedule would not in 
terms apply. Jf it is found that the premises did exist in 
December, 1941, and were also let out to a tenant, but the rent 


~ at which they were let out cannot be ascertained, then the 


Rent Controller is to proceed under section 9(3) and determine 
what tlie rent may have been, at which the premises were, in all 
probability, let out in 1941. After ascertaining that amount he 
bas to take that as the basic rent and then work out the standard 
rent by reference to the provisions of rule 2 or rule 3 of 
Schedule A as the case may be. Where none of the other pro- 
visions of section 9 applies, the Rent Controller is to proceed 
under the provisions of section 9(1) (g). It is only cases coming 
under section (9) (2) and probably also in those under section 
9(1) (e) and 9(1) (g) that enquiry about the prevailing rent is 
permissible and pertinent. 


The above, in brief, is the scheme of the Act and the Rules 
which I have summarised only incompletely, apply equally to 


. the case of a tenant and that of a sub-tenant. It is by reference 


to these Rules that the standard rent payable by a sub-tenant 


must first be determined and only after it has been so deter- 


mined the propriety of the amount is to be checked by reference 
to the limit laid down in Paragraph 4 of Schedule A. 


. It is perfectly clear that in the nent 'cases neither the 
Additional Rent Controller, nor the Additional Subordinate 
Judge paid any attention to any of these rules. _ They proceeded 
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stráight away: tó ‘Make an enquiry about the rent prevailing in 
the locality, without’ ascertaining whether the premises had been 


constructed’ after December, 1948 or whether they existed In. 


1941 or whether if. they had existed, they had been let out. 
They also thought it right to ‘offer to the rents paid by occu- 


pants of individual flats directing to owners fot the purpose of. 


ascertaining the standard rent payable by an intermediate ten- 


ant who held'under'a lease covering the’ entire building and 
also other buildings. As I. have ‘already said the applicants . 


themselves in their applications stated none of the material facts. 
It will probably not bé right to insist on the strict rules of plead- 


"ing im a 'case under the^Rent Control Act, but if a tenant will 


not plead, he must at least prove the'facts which are necessary 


for him’ to establish if he is to succeed. In. the present case 


the necessary facts were neither pleaded nor proved and as I. 
-have pointen out the'method adopted by ‘both the authorities, 
below“ in' determining the’ standard rent’ was altogether 


erroneous. ` . 


ju Ms in Civil Revision Case ‘No. “3266 óf 1951 which: i juve 
already" referred, so in’ these’ cases, à ‘question was” raised as 


‘othe ‘effect’ of section 5 on paragraph 4 of schedule A. Section ' 


5, as I have already stated, provides that no. provisions of that 
Act shalt apply to leases taken after the 1st of December, 1941 


which are ‘leases for not, léss than 15 years and which are not 


teriminable at the will of the landlord. If no provisions of the’ 
Act apply to such leases, it seems to be reasoriably clear ‘that’ 
there can be nó question of any staridard rent in respect of them 
since the standard rent is a creature af the Rent Act.’ Para- 
graph 4 Schedule A, however requires the Rent Control 
Authorities first to determine the standard rént payable by the 
interrhediate tenant in respect of the premises ‘concerned. But 


Af such’ 'intérmediate ` tenant be a tenant holding under a lease 


which , comes under section 5, a difficulty obviously arises ‘as 


regards determining the standárd refit payable by hii’ The” 


question raised im these ‘cases was in what way ‘that difficulty 
was to me solved: ' T "— 

` THe Act contains two provisions, daying down in respect 
of two kinds of leases, that nothing’ in the’ Act shall apply to 


them. Ofte provision is a | proviso to section . $ which' deals ' 


4 
"et ` = tos 


* 


f 
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with leases granted before the 1st December, . 1941, which are 
leases for a specified period, but the period of which has not 
yet expired. The other provision is section 5 which deals with 
leases of the particular kind which, I have already referred to, 
granted after the 1st, December, 1941. Paragraph 4 of Schedule A 
provides for the' case where the intermediate tenant holds 
under a lease coming under the proviso to section s, but it 
makes no reference to a case where the lease may be one coming 
under section 5 f. Whether this absence of a reference to section 
5 In paragraph 4 of schedule A is an inadvertent omission which 


a court-would be entitled to make good „by way of a judicial 


interpretation .of the. paragraph or whether the omission is a 
deliberate one made in pursuance. of a legislative policy, is a 
question which Xequires careful consideration. Even if-it be 
not possible to import section 5 into paragraph 4 of Schedule A 
by way of supplying an omission, it may still have to be con-, 
sidered whether the omission cannot be'filled up by applying 
"the provisions of section 9(1) (g)., That section provides that 
where no provision of the Act for fixing the standard rent applies 
to any premises, the standard rent would be determined at the 
rate which is fair and reasonable. It is at least a question 
whether, if the standard Yent of leases coming under section 5 
‘cannot be determined otherwise, it. cannot still be determined 
_ by applying the provisions of section -9(1) (g). But the obvious 
objection to that solution is that if nothing in the Act applies to 
a lease coming under section 5, section 9(1) (g) does not apply 
either. 


I may, however point out that even if paragraph 4 of 
Schedule A cannot be applied in cases where the intermediate 
; tenant holds under a lease coming under section 5, the only 
~ effect will be that in such cases the standard rent fixed for the 
sub-tenant by applying the provisions relevant to hi$ case cannot 
be checked by. reference to the maximum prescribed in the 
paragraph. - There can be no other effect flowing from the 
omission. | , E 


- 


I have indicated some of .the difficulties attaching to this 
question, but I do not consider it necessary to decide it finally 

. inasmuch as it is not yet known whether it will require : de- 
cision in’ the present case. As I haye pointed out, the lease is 
not yet in evidence and we do not know whether. it is really a 


‘ 
à * 


3 


CIVIL, 





1952. 
samt 


Hind Estate 
Ltd. Co. 
v. 


Grant James” 


Ltd. Co. 


b 


Chahravartt!, 


J. 


CIV.L. 





1952. 


Hind Estate 
Ltd. Co. 
v. 


Grant James 
Ltd. Co. 





Chakravartti, J. 


THE CALCUTTA LAW JOURNAL. [VOL. go. 


lease for 99 years executed after the ist December, 1941 and 


whdther it is or is not terminable at the will of the landlord. 

en' those particulars are ascertained, if they are, and in case 
the lease is proved, this question will have to be gone into by the 
próper authorities. : 

For the reasons I have given, however, the orders of: the 
authorities below must be set aside, but on.terms. We accord- 
ingly direct that on the Jandlord petitioner depositing with the 
Additional Rent Controller within two weeks of the arrival of 
the record in that tribunal a sum of Rs. 250/- in, each case to 
the credit of the tenant concerned, these Rules shall be treated 
as made absolute. The orders complained of shall stand re- 
versed and the Additional Rent Controller shall .proceed to 
hear and determine the cases in accordance with law. 
In case such deposits are made, the tenants opposite parties 
will be entitled to withdraw and retain the amounts concerned 
as costs, irrespective of the final result ofthe cases. If the de- 
posits are not made within the time mentioned above these 
Rules shall stand discharged with costs, hearing fee being assessed 
æt three gold mohurs in each case. 





D. N. Sinha, J.: 
site parties to show cause why the orders complained of should not 
be set osíde. In both the applications, Messrs. Hind Estate 
Limited, a company incorporated under the Indian Companies 
Act, is the petitioner. In the first case. the opposite party is 
also a company, whereas in the second case the opposite party is 
an individual of the name of M M. Berger. Both the Addi- 
tional Rent Controller and the .ist Additional Subordinate 
Judge, 24-parganas have disposed of the two cases by one 
judgment. I am unable to see how or why this was done. 
It may be that the subject matter for determination are similar 
but that can scarcely be an appropriate reason for consolidating 
two cases where the parties are entirely different. 

Rules were issued in these two cases as well as in case 
No. 1949-B of 1950 (C. R. No. 3266 of 1951) and it was directed 
that these rules should be heard together. At the invitation 
of the parties however, these two rules have been heard together 
and the third rule separately. The facts in these two rules are 
briefly as follows. e 


These are two rules issued upon the Oppo. 


^, 


tf 
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"One Md, Amin is the owner of. premises No. , 20 Ih, Lower 


Circular Road, which is a very large building, situated near the 


crossing ‘of "Lower ‘Circular Road and Theatre 4 Road. ‘The 


petitioner is the lessee of the said premises. “It is'said that they 
hold a lease for. 99 years of this premises, ' together with several 
other: premises, at a consolidated rental of Rs. 2,400/- per 
month. ‘But this lease has not been produced nor proved. In 
fact, the petitioner, inspite of the request made by the Rent 
Controller, refused to produce the same. Hence, we must 
proceed on the footing that the petitioner before us is a tenant 


'under that owner ànd has sublet a portion of the premises to 


the opposite parties. The nature of the- petitioner's tenancy 
has not been proved. Messrs. Grant James Ltd. occupy the 
eastern suit on the 4th floor consi ting of 4 rooms, 2 bathrooms, 
passage & kitchen. Mr. Berger occupies a suit on the grd floor 
consisting of'5 rooms, 2 bathrooms, passage and kitchen. The 
contract rate is Rs, 225 /- per month in each case. In September, 


_ 1950, they made applications to the Additional' Rent Controller, 


Calcutta, (hereinafter referred to as the “ Rent Controller ") for 
standardization of rent. By his order dated the: 8th. January 


` 1950, the Rent Controller fixed the standard rent of each of the 


‘suites at Rs. 100 /-. From this order the present petitioner pre- 
lerred an appeal to the learned 1st Additional Subordinate. Judge, 
24-Parganas ` (hereinafter referred to as the “ subordinate Judge ") 
who scaled down this standard rent to Rs. 94/2 for each flat. 
These rules have been taken out challenging the said orders, 
under Section 32(4) of the West ‘Bengal Premises Rent Control 
Act, 1950. The orders challenged as also the ‘contentions ol 
the respective parties as pressed before the Rent Controller and 


the learried Subordinate Judge, show a total lack of appreciation, 


as to the provisions of the said Act, régarding the fixation of the 


standard rent in respect of residential. premises. I am however 


tempted to repeat the well known observation of Lord. Justice 
Mackinnon in Vaughan v. Shaw (1), which is well applicable t to the 
particular piece of legislation which: we have to consider i in this 
case. “ This is yet another - problem arising from 
that welter of chaotic ‘verbiage which may be cited together as 
the Rent and Mortgage Restriction Acts, 1920 to 1939. We 
have had our attention ‘calléd’ to'a ‘great, number of passages ‘in 
this obscure mass of ‘words’ and’ it is obvious ‘that ‘this “is an 
0) [1945] K.B. n (401). 
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Givin. extremely obscure and difficult point’. . . ..: . It seems 
aug to me ‘that the learned Judge was wrong—very venially wrong, 
aa because anybody may be forgiven for making a mistake about 


oa tial ` 
Hind Estate chis series of Acts ' i 
Ltd. Co. | 
iun M Here also we have had a series of Acts and ordinances re- 
Ltd. Co,  Bulating the relations between a landlord and his tenant and 
— ` the law on the subject is constantly changing. It would there- 
Sinha, J fore not be surprising that there should exist some confusion 


regarding the subtler points involved in it, but what is sur- 
prising is that the Rent Controller, who must be constantly 
fixing the standard rent in thousands of cases should be quite 
unaware of the principles upon which it should be calculated. 
It is therefore necessary to explain as to how the standard rent 
should be calculated and to see how the Rent Controller and 
the learned Subordinate Judge have actually calculated the same 
and the error into which they have fallen. Standard rent has 
been thus defined in the West Bengal Premises Rent Control 

- Act, 1950, Section 2(10): — 


(a) “Standard rent” in relation to any premises means— . 
the standard rent AED in accordance with 
the provisions of schedule " 

“ : ; 

(b) Where the rent has been fixed under section g, the 
rent so fixed; or at which it would have been fixed 
if RM were made under the said section." 


Coming t to section’ g of the Act we find that the standard 
rent is to be fixed by the Rent Controller upon an application 
by the landlord or the tenant, in accordance with the principles i 
stated therein. In fact the Section says “ 
Controller shall on, application by the landlord or tenant, e 
the standard rent as set forth hereunder." In this matter, the 
» Rent Controller has no discretion, and is not at liberty to dis- 
regard the rules of computation laid down by the Act, In fact 
Bie advisory Committee's report states as follows: — 


` “In tha matter of fixation of standard pent under 
. gooton.g.wo consider it necessary for Inspiring publie con: 
+  fileneo to rastelat the diserotlon glvan ta tha Controller by 
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` making specific ‘and precise provisions as to the rate of 
increment in many cases . . .''. 2 . ‘The amendments 
lay down definite methods of fixing standard rent in differ- 
© ent cases instead of leaving matters' to a' great extent to the 
discretion of the Controllef about which considerable dis- 
satisfaction ‘come ‘to our notice. during taking of evidence 
and which we consider to be ‘not unfounded.” 

Section -9(1) (a) of the Act lays down that’ where the pro- 
vision of Schedule ‘A’ applied there is no causé for alteration 
by reason of any of the ‘circumstances mentioned in clauses (b), 
(c), (d), (e) and (f), then the standard rent must be determined 
in accordance with Schedule-' A" Where it does not apply and 
there is no provision in the Act'applicable.to the computation, 
then alone it: must' be determined at a: rate which is fair and 
reasonable (Clause G). Coming to; Schedule ‘A,’ we find 
that it, contains four rules.: Rule (1) defines the term ‘Basic 
rent, Rule. (2), defines “Standard rent” as used in connection 
with residential , premises and Rule (3) defines ‘standard rent’ 
as used dn connection ‘with non-residential premises. In both 
cases it means the ‘basic rent plus a certain specified sum. . Rule 
(4) lays down that where any premises had been sub-let, the 
standard rent of the sub: "tenant should not exceed the standard 
rent payable by the tenant by, six and a quarter per centum. 


' Rule 4 is therefore not a method of computation of the standard 


rent, but merely lays, down a ljmit beyond which.the tenant 
cannot charge ‘his, sub-tenant.. This was. introduced to stop 


. trafficking in rents, as; people are always found ready to exploit 
2 i I *t Fa jeide 7 cory 
the misery of poor sub-tenants and. to, make a, profit out of 


taking leases at low rents and in turn, letting the properties out 
at disproportionately high rents, As will,be, found presently, 
the Rent Controller completely lost sight of this and thought 
that the assessment of the standard ,rent of the sub-tenant must 
itself be done 'under rule 4,of Schedule ' y UM 


2 
tt 


‘Analysing the provisions: ' of Schedule A i; | rules, and 3 we 


find as follows:— , , E. y. 


Basic rent as defined by Schedule ''A' means: — 


E (ay The rent fixed-by the: Controller under the Bengal . 


+ House Rent Control Order, í943, or the Calcutta 
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Rent Control order 1943, or. the Calcutta Rent 
Ordinance 1946. 


(b) If the rent has never been fixed under any of the - 

i provisions aforesaid, then the rent which was pay- 
able for the premises. on the ist day of Decembei 
1941. 

(c) If the rent has never been so fixed, but increased 
between ist December 1941 and ist April 1950 
(when the Áct came into operation) then the in- 
creased rent which was last paid but so as not to 
exceed the rent payable on the ist day of December 

) 1941 by more than 10% in, respect of premises 
within Calcutta and 20% in case of other premises. 


‘Standard rent,’ in the case of premises used for residential 
or mainly residential- purposes is basic rent 5% of basic rent. 
where it does not exceed Rs. 100/- per month of basic rent 
10% of.basic rent where it exceeds Rs. 100/- provided however 
that the increased percentages mentioned above will not be 
added, in case where ihe rent had been fixed under any of the 
enactments mentioned ‘in Rule i(a) until after the expiration 
of three years after such'fixation; Or where rent has not been 
so fixed but increased between the 1st December 194: and ist 
April 1950, uniti] the’ expiration of three years'from the date ol 


.the first payment of the increased rent. These are the principle 


rules to be followed in comiputing the standard rent, but it is 
conceivable that certain difficulties may still arise and these have 
also been provided for- For example, if it is found that the’ 
premises have.not at all been let out on the 1st December 1941 

or only let Gut in part or where it has been let out at'a nominal 
rent' or for some consideration other than money rent or in 
addition to money rent. These contingencies’ have been pro- 
vided for in.section g(1) (e). In such cases, the standard rent is 
fixed at à rate in accordance with schedule." A " taking the rent 
which would have been reasonably payable for the premises if 
let on the first day of December 1941, as basic rent under the 
said Schedule. 


1 


But it may so happen, that, the Controller is required by 
the? Act, to. determine the rent.at. which the premisés were let 


* 
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out on the first day of December 1941 but it is not reasonably Civit. 
practicàble to obtain sufficient evidence, for determining, the said NT 
rent. This’ contingency has been: ‘provided :for; in; Section :9(3). T 
In such a case, the Controller. must determine approximately the Hind Estate 
rent at which in reasonable probability,the premises ‚were. let Lid. Co. 
on the date, and the rent so determined shall be deemed to be . “ 


Grant James 


the. rent at which the, premises were let,on.the first day of Ltd Co 


December 1941. In: such a case, two important rules are to» be OE 
followed by the Rent C ontroller. (1) That in arriving at such Sinha, J. 
a computation he, e may have regard. to ‘the; standard rent’ of \ 
similar premises in the neighbourhood. and .(2).he may make 

, presumption either, against the landlord or tenant, who in his 

opinion is in a position to produce relevant.evidence but is 

refraining from doing so. 


m 


Pd 


Lastly, we-may have a case. where no..provision of the Act 
applies, lor example where the premises itself came into existence 
after 1st December 1941 but before, 31st, December ,1949. In 
such cases; the provision of Section 9(1) (g) applies and the 
Controller would. have to determine the rate which is fair and 
reasonable. If, the , premises, . have been. wholly, or substantially 
constructed after the .31st, day of Decemper 1949,.then the 
standard rent, 1s fixed in, accordance with :the/rules laid down in 
Section 9(1) (f).. Therefore,.the,correct approach to be: made in 
som putanan of the standard rent must be as, follows: — 


r 


» tree 


_ () Find out whether any provision of the- Act doi pue 
standard rent applies. If no such. provision, applies, proceed 
under section 9(1) (g). b 


Th 


J-l.: 


. ~, (2), If there is any provision of computation as laid down 
"by the Act which is applicable, find out whether, Schedule * A,’ 
, applies. Schedule / A; will not apply, if: the premises have not 
been let out on ist December 1941,,0r_ being let ;rent free or 
nominal rent or. for, some, consideration other than: money rent 
or in addition to money rent. In,such, a. case, proceed under 
Section 9Q) (e)... d mm m ak aiu dsredh 


z t 
1 eee uid g 


2:38) "at e A applies ont Section. 99) (©) applies 
calculate. the /' basic, rent’ according to the, method. laid down in 
rule: (1) of Schedule A or Section: 9(1) (e) as the case may be., 


~ 
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' (d) In cases (2); and. (8) calculate the staridard rent accord- 


sing to the provisions of rule (2) Schedule ' A" in case of premises 


used for residential 'or mainly residential purposes and rule (3) 
itt case ‘of premises’ which ‘are üsed ‘or Tnainly used otherwise 


I ; 


' 


t $ i i P „i i 
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"(5)' After fixation of'standard rent in accordance with the. 
abou rules," the’ samé must be'further altered or ‘modified if 
circumstances'exist as are stated in the following sub-sections of 
Section 9(1) of ‘the Act, viz. (b): (Increase of Municipal taxes, 
rates or' cesses), (c) (addition alteration or improvement - made 


-by «the landlord,’ not being’ 'tenantable- repairs‘ only), ‘and ' (d) 


(Supply of furniture) in accordance with the provisions of these 


rules. 


,' 6) “If the premises have been wholly or substantially con- 
structed after gist ‘December 1949 proceed t to fix the staridard 
Tent. under ‘Section’ 9(1) ee B 


' 
i ti 
rie NE M " af vt + P 


(7) In! the case of! premises which have been sub- let, the 
standard rent of thé ‘sub-tenant will be computed according to 


‘the above rules, but'there isa ceiling laid ‘down im such’ cases 


and ’ this "is 'providéd "for in'rule (4) of Schedule A:'' The 
standard rent in such a case must not exceed this:figire and 
the calculation ‘must be checked with this ceiling and the'"excess 
eliminated. Such a‘ calculation necessarily- involves the compu- 
tation of the ' standard rént" of the’ tenant, as well: If. such a 
‘computation: cannot be made' as ‘a matter of law then this rule 
cannot be applied. 3 i is 


Now let us' see what procedure was followed ‘by the Rent 
Controller and’ the learned Subordinate Judge “in computing 
the standard rent. "Fhe first thing that the Rent’ Controller did - 
was te employ: an Inspector to inspect tlie premises and’ réport, 
which he: ‘did: ""The: Inspector has ` given ` the accommo- 
dation’ of the’ whole premises and ` the ` accommodation, 
measurement and amenities of the suites occupied’ by the 
tenants. The Inspector was not allowed access by all the other 
tenants’ in the' premises, hence T do not see how his report. or his 
evidence subsequently: given regarding the accommodation relat- 
ing to thé entire premises is reliable. In view of this difficulty i in 


- 
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measuring the entire, premises, the Rent Controller -called ‘for 
the original lease, but jit was inot produced. The.Rent Con- 


troller then at once went to rule 4 of Schedule ‘A.’ : He said that: 


he must first ascertain the standard rent of Messrs. Hind Estate 
Ltd.'and then ascertain the proportionate.share of it of the 
sub-tenants (Petitioners before him), and. then: add 64% to it. 
For purposes of finding out the standard ‘rent of Messrs Hind 
Estate Ltd. he took help of Ex. 1 , which .shows :the «standard 
rent as fixed of a tenant occupying. a suit in a. portion E pre 
mises No. 320 Lower Circular Road..:). ^; 


Get "n 
i RE “Ses i 
It is obvious therefore that he maliy paged the rules for 
calculating the standard rent., He did not consider whether any 


of the provisions of the Act applies for computation of standard * 
rent. He assumed that Schedule ' A ^ applies and goes straight: 
to rule 4 which is not a rule meant for computing the standard. 


rent at all. He then turns from, rule 4.to nothing at all except 


perhaps what he.considers as a reasonable method, and makes a: 


computation without even thinking'as to whether it was neces- 
sary or possible, to determine the, rent, paid on , 1st December 


1941 or an approximate and reasonable rent: paid on that date. 
or as to whether any of the other sub-rules of section 9.applied: 


to the case. No attempt, whatsoever. was made, to find out the 


basic rent. Apart, from the defects, mentioned above, the com- 
putation is wrong on the face of it., A comparison is made with. 


the standatd rent of a tenant occupying only a,portion of 
premises No. 220, Lower.Circular Road, in order to find out 
the standard rent of Messrs:, Hind Estates Ltd. with regard to 
the entire premises No. 220/1, Lower Circular Road (consisting 
partly residential & partly, of non-redidential tenancies) which 
is clearly, wrong. - It is therefore mystifying how the Rent Con- 
troller, ever. came to the figure of Rs. 94/2. He then added to 
it.6195 and came to the round figure of Rs. 100/-. This figure 


,is based on no principles or rules and .is ‘clearly : incorrect, 


Learned Advocate appearing, for the respondents did attempt to 
" justify the method of. calculation by: reference to the ‘Act but 
said -this kind of ‘calculation is invariably made .by the Rent 
Controller in computing standard rent; 1£.50, this is an: amazing 
state of affairs, Tf any principle is well settled, it is this thnt 
whara the rent on the presertbed data could be ascortalned, Ie 


pas HOE permissihla fn take Into pegoun? the standagd, ioniy of 


Crvin. 
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similar- houses''in. the’ neighbourheed. In Chainberlain y. Fair 
(1) Lord Greene Mi R. observed: as follows ‘ “whether it was 
economic rent or ‘not,!:it' was in fact the rent at which the 
dwellinghouse was let on the ‘relevant date. Once there is 


sufficient evidence.to enable the court to ascertain that rent the ` 


- Court. is precluded: from having regard to the 'standard rents of 


* 


t 


similar dwelling: houses’ in ‘the neighbourheed.”.’ 

The learned: Subordinate Judge who heard the appeal ET 
seems to have no clearer idea of the procedure to be adopted in 
computing the standard rent? It appears that the lawyer fór the 
respondent argued thàt the Rent Controller did not take into 
considération rule" 4^ of Schedule “A. This was'a su rising 
argument inasmuch 'as tlie Rent Controller started: his computa- 
tion upon that- rule and that is one of the’ primary reasons whv 


at 


"^ 
am G 


e 


he. went wrong. - The. learned" ‘Subordinate’ Judge, rightly a 


observed that: the "Rent ' Controller’ did consider ‘rule 4 of 
'Schedulé:' A ' bur then went'on to hold that rule 4 did not ‘apply 


because of section p' ofthe Act. ` He then déducted the: 6175 


from: Rs. 160/- and ‘some -how ‘arrived ‘at’ Rs. 94/2/- Apàrt 


froin the:fact that he could ‘fot scale down. the amount in favour 

ofthe sub-tenant in an appeal’ by: Messrs: Hind - "Estates Ltd. 
While: the sub-tenants themselves‘ did not appeal'ór" make any 
cross-objection, the fesults of his calculation are themselves: quite 
inaccurate. "The learned: ‘Judge' has 'also' failed'to approach the 
question according: ‘to' the rules ‘prescribed As the lease was. 


never produced, far less proved, thé learned Judge i was fot in a - 


position to decide whether Section ' 5 at’ all “applied or" not; 
Until the léase is proved: there"ís: no reason why rule 4 should 
not' apply; because the questión of section 5 does not arise at 
all.’ It is therefore'not necessary inthis case to decide the point 
whether section ‘5; applies to the lease in question and if no 
provision of the act applies to ‘it,’ then whether a standard rent 


: of the whole demise can ‘never be ‘calculated either under rule 


4 of Schedule ‘A?’ or section 9g(1) (g).” 
^ Tn the’. premises, the conclusions 'hrrived 'at"by: ‘the Rent 
Controller as well«as the learned'Subórdinate Judge are clearly 
wrong and must be sét.aside. P agree. E the. order made by | 
my"Lord; Ancluding. the matter. rof 'COSLS.-- HAS S E EE 
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Present: Mr. Justice s. Fazl 4 Ali and Mr wists Vivian ane 


THAKUR GOKAL CHAND 
V. . e i 


PARVIN KUMARI alias USHA RANI.* 


“ 


[On Appeal from the High Court of Judicature for the State of 
Punjab at Simla]. 

Custom—Succession and inheritance—Presumption—Continuous co-habitation 
—Presumption of marriage, if rebuttable—A person claiming to belong to 
Punjab agricultural tribe, if has to prove the existence of the cusiom by 
which he is governed—Custom, "when becomes binding—Evidence of 
members of a tribe; if sufficient to prove the custom, governing them— 
Riwaj-i-am or Manual of customaary, Law, presumption under—The 
opponent party, tf entitled to show that the person claiming to be 
governed by a custom applicable to Punjab Agricultural tribe has ceased 
to be an agniculturist—The safe rule for attaching due weight to the 
remarks of the compiler of Riwaj-i-am of Settlement Officer. 


G, a Rajput agriculturist of Punjab, who lived for several years with 
R, a poor Gurkha girl as man and wife and had a daughter P by her, 
"claimed, after R's death, to inherit her properties gifted to her by a rich 
lady R.K,, a stranger, to the exclusion of his said daughter P: 


Held:, Continuous cO- habitatjon for a nümber of years may raise the 
presumptión of marriage; but the presumption is rebuttable and if there are 
circumstances “which weaken or destroy that presumption the Coyrt cannot 
ignore them. ' 

3 Though many ‘of the agricultural TR in tlie Punjab are governed by 
a variety of customs which depart from the ordinary rules of Hindu and 
Muhammedan Law in regard to inheritance and other matters mentioned in 
, section 5of the Punjab Laws Act, 1872, there i is no presumption that a parti: 
“cular person’ or class’ of persons is ' governed by. customs and a party who is 
alleged to be governed by customary law must prove that he is so governed 
and must also prove the existence of the custom set up by him. 

i Daya Ram v. Sohel Singh and others Q) and Abdul Hussein Khan v 
Bibi Sona, Dero (2) cited. 

* Supreme Court Civil Appeal No. 158 of 195i ‘against ‘the judgment 
and decree datéd the 24th March 1948 of the. High Court ofgPunjab at 
Simla in Regular First Appeal No. 133:0f 1945. reversing, the judgment. and 
decree dated the 25th November 1944 of the Court of the. Senior, Subordinate 
Judge, Kangra, at Dharamsala in Suit No. 86 of 1943. “| 

(1) (906) 110 P.R. 390 (410). B ERU. vu 

(3) (1917) L-R. 45 LA. 10. NU E Men 
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A custom in order to be ds must derive its force from the fact that 
by long usage it has obtained the force of law. All that is necessary to prove 


is that the usage has een acted upon. in practice for such a long period and 
with such invariability! as to show' that it has’ by common consent been sub- 
mitted to as the established governing rule of a parucular e 

Mt. Subhani v. Nawab Q) referred to. 


" s 


` General évidence by members of a | tribe Or family snis prove the existence 
of a custom prevalent amongst them especially when it is supported by a 
public record of custom Min as Riwaz-i-am or Manual of Customary Law. 


Ahmad Khan v. Mt. Channi Dibi (2) referred to. 


t 


But the presumption of correctness attaching to a Riwaj-i-am mav be 


rebutted, if it is shown that it affects adversely the right of females or any — » 


other class of persons who had no opportunity of appearing before the 


` 


\ o> 
LI 


Beg v. Allah Ditta (3), Saleh Mohammad v. Zawar Hossain (4) and Mt. 
Subhans. v. Nawab (1) cited. | "e 
The opporient party is entitled to show that the person claiming to be 
governed by a custom ‘applicable to an agriculturist has competely and 
permanently drifted away from agriculture and settled for good in urban life 


and adopted trade service etc. as his principal occupation and means and - 


sources of livelihood and does not follow other customs applicable to 
ae aaa SES 


L] 
4 


cere Hyat Khan v. Sandhe Khan and others (5) and Muxaffar 


Muhammad v. Imain Din (6) referred to. 


The only sfe rule to be laid down with regard to the weight to be 
attached to the remárks of the compiler of a Riwaj-l-am or Settlement Officer 
is that if they represent his personal opinion or bias and detract from the 
record of long standing custom, they will not be sufficient to displace the 
custom but, if they are the result of his enquiry and investigation as to the 


"+. + scope of the applicability of custom and any special sense in which the ex- 


ponents of the custom expressed themselves in regard to it, such remarks 
should be given due weight. 

i A hil 
[1931] ALR. P.C. 21 (32). 
(s) [1925] A.LR? P.C. 367. (271). 
(3) [1916] AIR. P.C. 129. l 
(4) [1944] A.I.R. P.C. 18. RON E 
(5) [1906] 55 P.R. 270 (274). d 3 
(6) [1928] LL.R. 9 Lah. 120 (135). - 


H 


Vor. go.] | SUPREME .COURT. 


Narain Singh v, Mt. Basani Kaur 0), Mt. Chinto v, Thelur (2) and 
Khedam Hussain v. Mohammad on _(8) referred. to... , 
Appeal by ‘the Plaintiff. - 


` Suit for a ‘declaration that the plaintif was, the sole lawful 

heir of one Mussammat Ram Piari whom he alleged to be his 
wife, and as such was entitled to the properties left m her and 
for possession of these properties. ME 

The material facts: will appear. from the judgment. 

Daryadatta Chawla, pe Orae MI FUCUE by s. D. Sekhri, 
Agent, tor. the Appellant. 2 

Gurbachan Singh, Senior "Advocate (Jindra Lal, Advocate, 
with him) instructed by: Naunii Lal, Agent, for the Respondent. 


The judgment of the Court was delivered by: — 


Fazi Ali, J.:—This is an appeal against the ident and 
decree of the:High Court of Punjab at Simla reversing the judg- 
ment and decree of the Senior Subordinate Judge of Kangra in 


a suit instituted by the appellant for a declaration that he was. 


the sole lawful heir of one Musammat Ram Piari, whom he 
alleged to be his wife, and as such was entitled to the properties 
left by her, and for possession of those properties. The suit was 
instituted against 2' persons, namely, Parvin Kumari, who was 
'alleged to be the daughter -of' the plaintiff by' Ram Piari, and 
Shrimati Raj Kumari, who .were i impleaded as de- 
fendants Nos. 1 and 3. 


The case of the vidas -as šet out in the plaint was that he 
‘was married to Ram Piari, the daughter of an 'employee of Raj 
Kumari (defendant 'No. 2) about 22 years before the institution 
of the suit, that after marriage she lived with him.at Hoshiarpur 
and gave birth to a' daughter, Parvin Kumari (defendant No. 1) 
"on the 4th .March, 1929,-and that Ram Piari died in April 1941 
leaving both: movable and immovable properties which she had 
acquired in her own name with the aid of his'money and which 
-had been taken possession of by Raj Kumari. ' He further alleged 


` that he was a ‘Rajput by caste belonging to'tehsil Garhshankar 


in the district of Hoshiarpur, and' was governed , by custom in 
(1) [1985] AJR. Lah. 419 (421, 433). l i 
(3) [1935] ALR. Lah. - 985.: T - 
(9 [1941] AIR. Lah. 73 (79) O ael 
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matters of succession, andi according to that custom, he, as ide 


husband of the deceased Ram Piari, was entitled to the movable 
and immovable properties left Sy her. to the exclusion of Parvin 
Kumari; her daughter. ' 

: ie The suit: was’ ‘contested'’by both Parvin Kumari and Raj 


Kumar, and: :both "of thém denied that the 'appellant had’ been . i 


married to Ram Piari. Their case was that the properties in 
suit were acquired by Raj Kumari with her ówn money for Ram 


-Piari; that the, lattér. had made a will bequeathing them to her 


daughter, Parvin Kumari, that the appellant was not governed by 
custom, and that in any event.the alleged custom could not ‘apply 


o thé personal and self- -acquired property of Ram Piari. As 


regards: 2 Cars which were also included in the list of properties 
claimed in the plaint, the case of Raj Kumari was that they be- 


‘longed to her and. that the deceased was.only a benamidar. 


. The trial-court ‘decreed the plaintiff's suit with respect to all 
the properties excepting the 2 cars which were held to.belong to 
Raj Kumari., The court held hat. Ram Piari was the ‘legally 
married wife of the appellant, that he-was governed by customary 


law. applicable to-Rajputs of Hoshiarpur: district in matters: of 


.succession; and that, according to that customary law he was the 


preferential heir. to. the: estate of Ram Piari. -The court further 
held that the will of Ram Piari was invalid as-she had no oe 
under the customary law to make a will. VAR I Aux ag 
Both the defendants appealed to the High Couey against the 
judgment ofthe trial court, and the appeal was ultimately.allow- 
ed and the plaintiff's suit was dismiissed:' The High Court held 
that though. there was, evidence: of lóng.cohabitation: of. the - 
plaintiff and Ram: Piari giving rise to a presumption. of marriage, 
yet that presumption had. been completely rebutted and.the-pro- - 
per conclusion to be arrived at on the evidence. on record was that 
the plaintiff had: not been able to prove that Ram ‘Piari-was-his 
‘lawfully. wedded wife.. As.to custom, the nee of. me High. 
Court; were as follows: — i cg | 
, E (1)-that: the appellant-belonged: tto, an; "m tribe 
of ‘Hoshiarpur district and was therefore governed by the 
custom ‘prevailing among the; Rajputs. of that district; i 
(2) that there was no. local or general, 4custom allowing 
the plaintiff to succeed. in preference to the daughter, to 
the property left by Ram Piari ‘whicli had. been’ given. to 
her by a stranger, nandy Raj Kumari, and - 
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TE " 0 dit the parties were governed by Hindu law under 
: which Parvin .Kumari being :the daughter of Ram ;Piari, 
was, entitled, to succeed. to, the properties. left ‘by the latter 
in, preference to the pet JOE 
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Against the decisiop ol. the High. Court, the plaintif 'has 
now preferred this appeal, after obtaining a, certificate from the 


High, Court: under sections. 299 and 110 of. the Code of: Civil 
Procedure. 


The frst question „which. arises in, this appeal is whether 
the plaintiff has succeeded in proving that: Ram Piari was. his 
legally wedded wife.;, The: plaintiff, was, admittedly employed 
as a copyist in the. District. Judge's. court at, Hoshiarpur and:was 
living in that town.’ His case was that he gained.the acquain- 
tance of, Raj Kumari (defendant No. 2), a wealthy lady of 
Kangra district who,;owned a: tea. estate. in tehsil: Palampur:and 
occasionally ‘visited Hoshiarpur, ‘and, through her. good. roffices 
was. married’ .to' Ram JPiari;; who. was the daugliter of one 
Chandar Bir, an:employee of Raj Kumari working in het tea 


estate. After marriage, Ram Piari lived with the plaintiff at 


Hoshiarpur as-is lawfully. wedded wife, andsa daughter) Parvin 
Kumari, (also- called: Usha Rani) was born to them on the 4th 
March,-1929: Raj Kumari.had great attachment! towards. Ram 
.Piari and: often used to; pay. visits‘ to: Hoshiarpur. to, ‘meet; her. 
‘In. theryear 1934:85 ‘(rio date: is:'mentionedyin the--plaint; .but 
this year sis: mentioned in the~plaintiff’s evidence), «Raj Kumari 
took Ram Piari from the plaintiffs house with belongings of 


' every description on the pretext of taking her out for recreation. 
.RamPiari did not like going round. with Raj- Kumari and 


though she 'wahted ‘to conie back to the: plaintiff; she bad. not the 


“courage to disobey Raj Kumari, and in fact, Ram:;Piari and 
-Raj'Kumari-inwardly hated one another düring.the last;years of, 


the former's life.. In ;the:-year.1941,: Ram | Piari; died iat Mayo 
‘Hospital at; Lahore; leaving the, properties;in dispute which had 


, been-acquired by her by: Eu m with the, plaintiff's l 


own money: pO See Gh eee Be Apl es | 
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' As, against this. version. óf the plan the. -case of Raj 
Kümari -was that Ram ;Piari had béer enticed | away by: a. motor 
driver sometime in 1921, that she returned to Holta estate after 
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Crv..  ,about 11 years with Parvin Kumari who was then about $ years ` 

- . old,.and! after‘her“return both she and“her daughtér remained 

put with her (Raj Kumari) till Ram Piari died -in “igg1 Raj 
Thakur Gokal Kumari, being a widow, felt very lonely and?so brought up 
Chand . Ram Piari as a companion and/álluthe propérties in ‘dispute had 
3d been acquired by her with her own money for the benefit of 


Parvin Kumari. 


-Ramu:Piari, - Parvin. Kumari had been educated and brought 


Qo emeritis 


Fazl Als, J. . up.at her expense, and it was entirely- false that she -and Ram 


.Piari inwardly hated each other, the truth ‘being that’ an liked 
and were attached to each other. - 


: <The .evidence adäuced by the -plaintiff to prové that Ram 
Piari.was his lawfülly:wedded- wife ‘consists partly of-the evidénce 
of -a:number' of witnesses and partly of circumstantial’ "evidence. 
The.:direct evidence of marriage!is furnished: by Babu- Ram, 
P.W.'5, Anant Ram, P.W. 11, Babu P.W- i2, and’ Asa Ram. 
P.W: 13. : Babu Ram claims to be the family priest and alleges 
“to -have' officiated as priest-at the time'of the plaintiff's ‘marriage. 
Anant) Ram and.Asa Rám are jaswal Rajputs residing'in village 
‘Bham, m is near the didis ka id ii ‘and Pabi 
Is a “barber. + 2 

on These fouk persons dye said that ‘they EET the 
martiagecparty and that the marriage of the plaintiff with: Ram 
Piari* ‘was ‘celebrated: in their presence. The evidence of the 
. other: witnesses’ and ‘the circumstantial’ evidence upon which 
reliance has. been: placed ‘by the plaintiff, ‘have been summarized 
“by the ‘learned’ subordinate ’ judge in his : eaan in these 
words + 25d 2 sed; t so ats oui ode s 
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in i ri PW. Mukhi Ram is a Mardi Comiiéioner a at 
aay iy Sarid ine ‘P:W. 4^ Doctor Shadi: Lal -is a leading Medical 
PPractitiorier:of Hoshiarpur. .P:W:*9 Lala-Sham Lal and 

ioa P.W: dodiala ‘Har Narain have been co-employees with ‘the 

ark "platntife in-the same 'office;^thoügh these persons (except 

EW: 9) ‘ave no’ social relations with the plaintiff. and his 

. family, yet'they have:'been- ‘seeing: Ram Piari ‘living’: with 

, plaintiff as his wife. She was proclaimed as such by! the 

"plaintiff and both of them were treated as husband and 

A: i=. wife by the people of the. Mohalla and by the. brotherhood 
"tin the village of ‘plaintiff. "Exhibits P, i8 and 19 show ‘that 
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defendant No. 2 has-been addressing Ram: Piari; care of 
plaintiff in 1952. and has been receiving correspondence, 


care of the plaintiff which shows that she approved of the’ 


^: plaintiff's alliancé. with Ram Piari 5.5. o,o. Paras 
' Ram, a younger brother of Ram Piari, lived in the "house 
of Gokal Chand and it is in evidence that lie used to address 

the: plaintiff as Bue common name for sister's: husband: 

\ From 1930 ‘to 1934 Paras Ram read ‘in the D.A.V: High 
‘School at Hoshiarpur and Exhibits-P.W. 6/1 to 6 are copies 

of entries in the registers of the school tegarding applica- 
cations which were given by Gokal Chand, plaintiff for 
admission of his ward Paras Ram, son of Chandar Bir who 
was described as~his sala (wife's brother). 'P:W. 6. Lala 


Bishan ,Das, teacher, has filed these, copies: His sister's 


house was adajacent to the ‘house ‘of thé plaintiff and he 
had occasions to' see: Ram Piari living ang being treated as 
wife " the plaintiff duning those’ aig x 


yt "X , t Sasa po , 


~ Li 


Upon. thé evidence to: which Puente has been made, the 


trial court came to the conclusion that Ram Pans Was ene legally ' 


married wite of: the appen ^ 
. G ME ' ` 

The learned judges of the High Cóurt however found the 
evidence of the 4 witness-who claimed ‘to-have been: present at 
the marriage of the plaintiff to be quite unconvincing, and they 
pointed out that.the case'of the plaintiff being that his-martiage 
had been performed: with great ponfp and show, it was sur- 
` prising that the evidence relating to it: should be ‘confined to 


4 persons one of whom appeared to be a hired ‘witness ' and the: 


other 3 were interested ee mie 


* ' ` 
4 aa j * ` 


' As to the evidence of the 4 persons ime: aim’ to have been 
present at the plaintiffs marriage, wé find: Ourselves in agree- 
ment with the view taken by the High Court. ''The evidence 
of the other witnesses ‘undoubtedly éstablishes the fact that for 
some years the plaintiff and Ram:Piari lived together-as hus- 
band and wife and were treated ‘ai such, -that.Paras Ram, brother 
of Ram Piari, addressed | ‘the plaintiff ‘as jija (a ‘common name 
for sister's husband), and that the plaintiff acted as Paras Ram’s 
guardian when the latter was admitted to D:A.V. ‘School and 
was described as his brother-in-law in some of the entries in the 
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' Civit. school register. The iarasi E of do High Court con- 
i Ten sidered that the evidence of ‘certain : witnesses who deposed to 
es " .. some ofthe facts on which the lower court relied, did not strictly 
Thakur ¢ Gokal comply with the requirements of section 5o.of the Indian Evi- 
Ghand, ;- dence Act, firstly, because the witnesses -had no special means of 
€ D kuowlédge on the.subject of relationship. between. the plaintiff 
| i and, Kam: Piari, and. secondly because what section: ko made 
' "Rad Al, J. . relevant: was tot mere opinion. but opinion "expressed by éon- 
-... duct? of persons: who -as members of: the family or otherwise. 
had special. means of ;knowledge. It seems to us that:the ques- 
tíon'as.to. how far the-evidence of those particular witnesses is 
E relevant: under ‘section .50,is academic, because it is well-settled 
that. continuous cohabitation, for,.a /iumber.of years:may raise 
the presumption of marriage.. In the present case! it-seems clear 
that ..the. plaintiff and: Ram -Piari lived and were treated as 
husband and wife for a number of years, and, in ad absence of 
any material pointing to the contrary conclusion. a. presumption 
might have been drawn that, they. were ‘lawfully married: But 
A7 ^ the, presumption which may be drawn from long cohabitation is 
rebuttable, and if there. are circumstances which weaken or 
"destroy that pfesumption; the court'cannot ignore-them. , We 
, - agree with the learned fudges of the’ High -Court -that sin the 
present ' case, such circumstances are not wanting, and their 
cumulative effect warrants; the conclusion- that the. plaintiff has 
' failed -to;-prove’ the .factum.of *his,‘marriage with: Ram .Piari. 
In the first; place; the. plaintiff-has .not,,examined-any of. his 
near, relations such as;his brother, or. collaterals, living i in. Ajnoha, ; 
or any co-villagers, whose ‘presence - at the, marriage would have; 
been. far.:more: probable, than. the. presence of. the, witnesses. 
examined’ by -him:. . He'has. also'not examined: ány, of the wit- 
ı nesses residing in or round about; Holtajestate, in spite of the 
fact that his own case is that the marriage was celebrated with 
great, pomp-and:.show. . It was.suggested- in the. courts, below 
that since defendant: No.*«2 is an: influential - person, no, local. 
witnesses: would bẹ, availablef to;support, the plaintiff's case, „but. 
the. High Court has very:fully dealt; with this aspect. and -pointed . 
LT out. firstly. that; Raj -Kumari; had ‘had litigation with a number 
iy Of ,persons belonging; to;Palampur,-and. such persons, would mot: 
be under her-influence,-and secondly that no good reason-has been 
shown; why Raj Kumari,, who: is. alleged: to have, brought about’ 
the, marriage between: the- plaintiff.andvRam Piari, should:itake: 
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a completely hostile attitude.towards him. "Then again, neither 
the parents nor any of, the relations of Ram Piari-have been 
examined to support the plaintiff. On the other hand, Ram 
Piari’s own mother, Ganga, has deposed that the former was 
never married to the plaintiff, and the statement made by 
Ram Piari in her will, which is a very valuable piece of evidence 
is to the same effect. -It is also incredible that in spite of the 
love which Ram Piari is said to have had for the, plaintiff, she 


. left him and.went away, to live with Raj Kumari, and that 


during the long period when Ram Piari was away, the plaintiff 
should never have visited her or made enquiries about her and 


his alleged. daughter, Parvin Kumari. This is all the more 


strange, since it is stated by the plaintiff that Ram Piari con- 
tinued to love him and that she and Raj Kumari inwardly 
hated each' other. Parvin Kumari says in her deposition that 
she had. never seen her father and that when she. reached the 
age of discretion, she found herself living at^Palampur. The 


, conduct of tle plaintiff in showing such. complete indifference 


to his wife and daughter as is. disclosed in his evidence is most 
unnatural and no less unnatural is his conduct in instituting 
a -suit to deprive her of properties which had come into her 
hands not.by reason of anything done by him but as a result of 
the generosity shown towards her by a stranger. ‘The plaintiff's 
case that the properties in dispute were acquired by Ram Piari 
with the aid of his money is wholly untrue, and it has been 
rightly found by both the courts that they were acquired for 
her by Raj Kumari. Tbe plaintiffs witnesses have tried to 
exaggerate his means to support his case, but the truth appears 


" to:be that he had hardly any means of his own beyond the 


somewhat meagre salary which he used to draw as a court 


Opt 


r 
pu: 


Several of the witnesses incuding an Advocate and Ram 


, Piari’s-own mother have deposed that Ram Piari had eloped 


with a driver and had remained away from Holta estate for a 
number.of years. Even the Subordinate Judge has not rejectéd 
the story.of elopement, and though there is no reliable evidence 
as to when and how she met the plaintiff, the possibility of her 
having lived with him for some years even though they were 
not legally married, .cannot be ruled out.. The plaintiff claims 
to be a Rajput of high caste, and it appears to us rather unusual 
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"Cmm. ` “that he should not marry ‘in. his ‘own tribe but should take in 

—— + marriage a Gurkha girl who was born of very poor parents and 

"id vena to a place far e trom’ where he himself. lived. : 


Thakur Gokal.- > « 
Chand '’' > The ci that Paras Ram lived with the plaintiff for some 
v-  '. time and addressed . the latter as jua, and that the: plaintiff des- 
Parvin Kutnari . 
o2. 5 ribed himself as guardian and brother-in-law of Paras Ram, is 
Fazl ‘Ali, J|. as Consistent with the defence version as with the plaintiff's. 
| If Paras Ram's parents had been in affluent, circumstances , so 
as to be able to maintain and'educate him, the case would have œ 
been different, but there is evidence’ to show ‘ that Chandar -Bir 
was very poor and ‘both ‘his wife and daughter. had to work as 
. servants of aA Kumari to earn their living. i ` 


‘ 
, 
t pt : , i £Á 


Li 
+ - 


~ 


"s - — ' In our opinion, the anaso arrived at by.the High Court ' 

| has not been shown by the plaintiff to be incorrect, and what- 

ever the true facts may be, we are compelled to hold that in the 

present state of evidence the plaintiff has not succeeded in 
Peon that Ram mr was*his S wedded wite. 


In the view we have taken, it is not necessary to deal with . 
_the question whether succession to the properties in dispute will 
be governed by customary law or by Hiridu law, but since it was 
argued beforé us at very great length, we think that we migBt ` 
state the contentions of the parties and the difficulties which in 
our opinion arjse in dealing - with those contentions on ‘the 
material before us. Before doing so, however, we wish to set 
Out briefly certain general, principles which we "think should 
be kept in view in dealing with questioris of customary law. 
They may be summarized as follows: — - es 
por -~ (2) "Xt should: Bé recognized that many ; of iie agricul- 
ya tural tribes in the Punjab are governed by a variety of 
‘customs, which depart from the ordinary rules of Hindu 
^, and Muhammadan law, in ‘regard to inheritance and other 
matters mentioned in section 5 of v Punjab Laws Act, 
1878. — "TE NE UL i TEE 
ie | (s) “In spite of the ‘above fact, there is no presumption ` 


| ^ that a particular person: or class of persons is governed by `- 
custom, and a "n 399 is alleged to be governed by eur 


p 
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~ 


tomary law must prove that he is so governed and must 
also .prove. the existence of the custom set up by him: See 
Daya Ram v. Sohel Singh and others (1) and A dea Hussein 
Khan v. Bibi Sona Dero (3). 


(3) A- custom, in order to be binding, must derive its 
force from the fact that by long usage it has obtained' the 


. force of Jaw, but the English rule that “a custom, in order 


that it may be legal and binding, must have been used so 
long that the memory of man runneth not to the contrary " 
should not be strictly applied to Indian conditions. All 


, that is necessary to prove is that the ugage has been. acted 


_ record prepared by a public officer in the discharge of his 


upon in practice for sucli a long period. and with such 
invariability as to show that it has, by common consent, 
been submitted to as the established" governing rule of a 
particular locality. See Mt. Subhani v. Nawab (3). 


' (4) A custom may be proved by general evidence as to 
its existence by members of the tribe or family who would 
naturally be cognizant of its existence: and its exercise -with- 
out controversy, and such evidence may.be safely acted on 
when it is supported by a public record of custom such as 
the Riwaj-izaam or Manual of Customary Law., See Ahmad 
Khan v. Mt. Channi Bibi (4). : 


(5) No, statutory presumption attaches to the contents 
of a Riwaj-i-am or similar, compilation, but being a public 


duties under Government rules, the statements to be found 
therein in support of custom are admissible to prove facts 
recited therein and will generally be regarded as a strong 
piece of ‘evidence-of the, custom, ; The entries in the 
Riwaji-aam may however be proved to be incorrect, and the 
quantum of evidence required for the purpose of rebutting 
them "will vary with the circumstances of each case. ‘The 
presumption of correctness attaching: to a Riwaj-i -i-am may 
‘be rebutted, if it is shown that it affects adversely the rights 
Q) (1908) 110 P.R. 390 (410), — mE 

(2) (1917) L.R. 45 I.A. 10. E 2 

(3) [1941] A,E.R. P.C. 21^ (83). 

(4) [19:55] ALR. P.C. 267 (2371). 
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of females or any othér-class of persons who had no‘oppor- 
tunity of: appearing before the' revenue authorities. See 
Beg v. Allah- Ditta (1), Saleh Mohammad v. Zawar Hussain 
(2) Bude Mt. Subhani v, Nawab (8)- 

(6) - - When the question of custom applicable to an agri- 
culturist is raised, it is open to a party who denies the appli- 
cation of custom to: show that tlie person who claims to be 

^ governed by it bas completely and permanently-drifted away ` 

from agriculture and agricultural : associations and settled for 
good in-urban-life and-adopted trade, “service, etc., as his 
- principal ‘occupation and ‘means and source of livelihood, 
and does not follow other customs applicable to. agricul- 
turists.: See Muhammad "Hayat Khan v. Sandhe Khan and 
‘others W and' diia: ud ‘Muhammad v. Imam Din (5): 


i) The opinions expressed by the Compiler of a 
^ Riwajiam or Settlement Officer as a 'result ‘of his intimate 
| knowledge and investigation of the'subject, are entitled, to . 
< ‘Weight! which will vary with-the circumstances of each case. 
The only safe rule to be laid' down with regard to the 
weight’ to- be attached: to” the Compiler's remarks is that if 
they represent his personal‘ opinion or bias and detract from 
the record of lang-standing custom, they will not be suffi- 
cient to displace the custom, but if they are the result of: 
. his inquiry and investigation as to the scope of the appli- 
o ' cability : -of the custóm.and any special sense in which the 
- -exponents of the: custom expressed themselves in regard to - 
oi “it, such ‘remarks should be given due weight; See Narain 
Singh v. Mt. Basant Kaur (6), Mt. Chinto v. Thelur (7) and, 
Khedam Hussain v. Mohammed ‘Hussain (8). 2 
Bearing these principles in-mind, the difficulty which’ appears 
to-us to beset the case of ne plaintiff may be: e' briefly ‘stated as 
follows: — l | i P gue 
- '()' [1916] A.LR.' P.C! 129 (132). 
(2) [944] AIR. P.C. 18) "P $e" : 
- '-(S): Dyg] ALR: P.C. 21... n. EO ELA 1 


(4) (1906) 55 PR. 270 i. E" 
(5) (1928) LL.R. 9 Lah. 120 (125). - f - 
(6) [1935] AIR. Lah. 419 (421, 4233)? ^ .,, 0 7, 7. 

(7) [1935] A.L.R. Lah. 985. "E 
(8) [1941] ALR. Lah. 73 (79) - do QE 


VOL. 90.] "^ SUPREME‘ COURT, 

The basis of the plaintiff's: case is that the custom by 
which he claims to: be governed is a “ zamindara : custom ' 
, .and.he is governed by it by reason Of -his' belonging to a 
family of agriculturists... From .the evidence, however, it 
appears that he had sold most, if'not all, of his: property 
in the village to which he ‘belonged; that ‘his ancestors were 
bankers or sahukars, that ‘his father was a clerk of a lawyer 
practising in Hoshiarpur district.and that he himself was a 
clerk in the District Judge’s court at Hoshiarpur and lived 
there, and there is hardly any evidence to show that any of 
his relations was dependent on agriculture or that lie main- 
tained connection with them. In our opinion, the witnesses 


of the plaintiff have tried to grossly exaggerate his pecuniary © 


means and have not given a correct picture on which the 
answer to’ the question as to whether he would still be 
‘governed by: the:old custom would: depend. Again, though 
according to the answer to question-11 in the Riwaj-i-am 
of Hoshiarpur district, the’ general: custom governing 
the Rajputs of that district would seem ‘to ‘be that 
~a marriage within the tribe only is lawful, the plaintiff did 
‘ not marry a Rajput of his district but is said to have married 
a Gurkha woman, about whose caste and character the 
evidence is. conflicting, and whose family was admittedly not 
governed by: the "  Riwajram" upon which the plaintiff 
relies. .If both the husband and :the wife are shown. to 
belong to the same tribe and to be governed by the same 
custom, then the difficulty in deciding, what would be the 
rule of succession on the death of the wife in regard to the 
wife's self-acquired „property may not be,very great. But 
even if it be assumed.that Ram Piàri was lawfully married to 
the. plaintiff, the, serious question to be,decided would be 
whether succession to the property which Ram Piari received 
as gift from a stranger and which she owned in her own 
right, would, be governed by the custom governing her hus- 
band's family and not her own. Such marriage as i$ said to 
have been contracted by the plaintiff being evidently an 
event.of rare Qccurrence, the, rule of succession set: up by 
him cannot be. said to. derive its force. from long usage. As 
. we have pointed out, a custom in order to be binding must 
derive its force from the fact that by long usage it has obtain- 
ed the force of law; and’if an occasion never arose tO 
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apply the rule of succession invoked by the plaintiff, to the 
property held by a wife in her own right, the foundation on 
which custom grows would be wanting. When the matter 
_ is further probed, it appears that the plaintiff relies not only 
. on custom but partly on custom and partly on the rule ol 
Hindu law, namely, that thé law which governs the husband 
will govern the wife also. Whether the latter rule can. be 
extended to a case like the present is a question of some 
- difficulty, on which, as at present advised, we would reserve 
our opinion. In the circumstances, we prefer to leave the 
issue of custom undecided, and base our decision on the sole 
ground, which by itself is sufficient to conclude the. appeal, 
. that the plaintiff's marriage with Ram Piari has not- been 
clearly established. ' 


The appeal therefore fails and it is dismissed: but m the 


circumstances of the case and particularly since the 


appellant has appealed in forma pauperis, we direct that the 
parties, will bear their own costs in all the courts. 


~ 
x 


‘8.6, l - l Appeal dismissed. 


1 


Present: Mr. Justice S. Fazl Ali and Mr. Justice Vivian Bose. 


GUR NARAIN DAS AND OTHERS M 
prd f g <> NE . 
GUR TAHAL DAS AND OTHERS.” 


+ 


[On Appeal from the High Court of Judicature at Patna]. 


4 


` 


Hindw Láw—Partition—Sudia—lIllegitimaie son, when-can claim patition— 
Properties not partitioned by metes and bounds—Biothers living 
separate, paying taxes separately and enjoying separately the usufruct of 
pioperties according to respective shares, whether are separate and 


* 


* Supreme" Court Civil Appeal No. 104 of 1950 against the judgment 
and decree, ,dated- the gth April, 1947 of the High Court at Patna in First 
Appeal No..68 of 1944. reversing the judgment and decree dated the 9rd 
December, 1943 of the Court of the first additional Subordinate Judge, 
Gaya in Suit No. 4 Of 1941. 


- 
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divided in status in law—Where exclusion ånd ouster are nee pleaded 

or ‘Proved, co-sharer, if entitled. to par tition. i 

Whceie two brothers without having their properties partitioned lived 
in sepaiate houses, paid Chowkidari taxes and examined the accounts 


icgarding' usufructs of lands and REIS them according to their respective 
shares: 


1 
, 6^ uu PN 


Held that though there Was no parution by metes and bounds, yet the 
two brothel were divided in status and had separate enjoyment of usufruct 
of the properues accoiding to their respective shares. i 


"P 


t A 


"Though: the illegitimate son ol a Sudra cannot enforce partiuon dwing 
the father’s life-ume and though he is not cniitled to demand partition 
wheic the father has left no separate propeity and no legitimate son but 
was joint with his collaterals, he can ‘enforce partition where the fathei 


was separate from his COUREIANS and ‘has left ae property and lcgiti- 
mate sons. 


i ^ 
* 
: 1 a ta 4 


Vellaiyappa v. Nalaranjan. (1) approved. — * 
Unless exclusion and ouster are pleaded and proved against a co;sharer 
in.piopeities, he is entitled to partition. 


Y 


Appeal by the ‘Defendants. 
Suit for partition. B E 
The maren facts will appear romi the ' judgment. 


:iGuibadin Singh, Senior: ‘Advocate (Manohar Lal Sachdev, 
Advocate, with him) instructed by Natnit d Agent; for the 
Appellants. 

d r 

S. B. Jathar, Advocate, instructed by R. N. Sachthey, Agent, 
for legal representatives óf Respondent. No. 4 (Mahant Kuldip 
Das). "- 4 LER gi - , 


' The’ judgment of the Court y was delivered by:- — 


Fazi Ali, d. : This appeal arises out of a suit for partition 
which was dismissed by the ina court but Was decreed by the 


[1981] AFR. P.C, 94 
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High Ceurt ‘of Patna — ee material facts of the 
case are briefly as follows : — te 
N 


' » One Rambilas Das had 2 sons, Budparkash Das and 


s Nandkishore Das.- Nandkishore Das had séveral sons, ‘the 


I 


Lad 


Kuer, was brought on record. 


' plaintiff, "Gurtahl Das ‘being one of his illegitimate sons. 


The present suit was brought by Gurtahl Das against 4 
persons, namely, Gurnarayan Das ‘and Jai Narayan Das, 


Sons of Nandkishore Das; Shibtahl Das, who was alleged 


to be one of the illegitimate sons of Nandkishore Das; and 


Mst. Rambholi Kuer, wife of Nanaksharan Das, one of the ' 


© Ssonsiof, Nandkishore .Das. Another person; Kuldip: Das, 


who/'was the daughtér's ion of Nandkishore’s brother, 


: Budparkash Das, intervened in the suit after its institution 


and was inipleaded as the fifth defendant. After the death 
of the second defendant, Jai Narayan Das, his wife, Surat 


, 


The plaintiffs Case was that Budparkash Das and Nand- 


‘kishore Dds ‘formed ‘a joint Hindu family, and’ that Budparkash 


Das died without any male issue’in a state of jointness with hjs 


brother, Nandkishore, with the .result that! the entire joint ' 


family property devolved on him.’ Subsequently, disputes arose 


regarding the management and enjoyment. of the properties. 
-among the plaintiff and the defendants, which compelled the 
. plaintiff to institute the present suit for partition. - The: plain- 


tiff alleged that the parties were Sudras and’ belonged ‘to the 
Nanak Shai sect of Fakirs, and that he and the third defendant, 
Shibtahl , Das, were dasiputras of, Nandkishore Das by a ‘con- 
cubine, and Jai Narayan Das and Gurnarayan Das were also 
np of Nandkishore by another concubine. 


R 


f f, i P auth 


The suit; was contested mainly by the first defendant, Gur- 


narayan Das, and Mst. Surat Kuer, on the following pleas: — 
firstly that tlie suit was not maintainable as a 'suit for partition, 
because the plaintiff was never in possession of the properties 
of which he claimed partition, secohdly that the family of the 


defendants, were not Sudras but; Dwijas and an illegitimate son 


could; not,sue for partition, thirdly, that: the defendants, did 
not form a joint Hindu family with the plaintiff and Shibtahl 
Das, fourthly that Mat. "Rambholi Kuer was not the widow. of 


~ 
^ 


, 
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Nanaksaran Das, and filthly that the plaintiff and Shibtahl Das CIVIL, 
were nol sons of Nandkishore Das. , The case of. Mst. Ram- : 


bholi Kuer was that thè parties were Dwijas and not, Sudras, 1952. 
and defendant No.:5, Kuldip Das pleaded to; the .same effect Gur Narain Das 
and further alleged that Budparkash Das, was separate from. v.. 


Nandkishore Das, that although they did not, divide the pro- Gut Tahal Das 
perties 'by nietes and bounds, they, used, to divide the. produce 
half and half, and that he was in possession of his share of the 
properties as the daughters son of Budparkash Das and they 
could not be inade the subject of partition. :, Shibtahl Das sup- 
ported the claim ‘of the plaintiff. l 





Fazl Alı, J. 
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The trial court diee the it holding, . among other 
things, (1) that the plaintiff not being in joint possession of any 
' of the properties the suit, for partition was. not maintainable, . 
(2) that the parties were Sudras, (3) that Budparkash Das and 
Nandkishore Das were joint and not separate, (4), that the 
‘plaintiff had no cause of action, and (5) that, Shibtahl Das had 
not proved that he was the son of Nandkishore. , Against the 
decision of the trial-court, the plaintiff preferred an appeal to 
the High Court at, Patna, and Kuldip Das filed a cross-objection 
"contesting the finding" that Budparkash was joint with his 
brother, Nandkishore. The High Court reversed the decision 
-ot the ‘trial court and héld (1). that the partes were, Sudras 
and not Dwijas, (2) that Budparkash died in a state of separation 
from his brother, Nandkishore, and (3). that no suit for, de- 
claration of title was necessary and the plaintiff's failure to pay 
sufficient court-fee should not stand in the way of suitable relief 
being granted to him. Both tbe High Court and the trial 
court found that defendants Nos. 1 and 2, Gutnarayan Das 
and Jai Narayan Das, were the legitimate sons of Nandkishore 
Das. On the above findings, the High Court passed’ a preli- 
minary decree, directing that separate allotments of the proper- 
ties should be made to the plaintiff and the defendants except- 
ing Shibtabl Das. A 

It was contended before us on behal£. of the ae appellant 
that the finding of the courts below that the parties. were Sudras 
was not correct and should be set aside. "This contention must 
however fail, since we find no good reason, for departing from 
the well-established, practice of this court of not disturbing con- 
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CIVIL. current findings of the trial court and the first appellate court. 

. In the present case, the finding that the parties are Sudras is 

1952- largely based on the oral evidence, dnd the learned Judges ot 
Qa TOR Das the High Gourt: in: arriving- at their conclusion have not over- 
v. looked the'tests which have been laid down irr a:series of autho- 


. Gur Tahal-Da» ‘ritative decisions fon determining the question whether a person 


men 3 belongs: ‘to ' me Tepenciate community or to the sudra commu- 
azl Ali, J. 
: nity: '" | 





l t t 


The next quéstion' which.was very seriously debated before 

us was whether Budparkash Das and Nandkishore Das were 
i joint or separate. On this question, the two courts below have 
expressed conflicting’ views, but on a careful consideration of _ 

the evidence before us, we ‘are inclined to agree with the learned. 
Judges ¿of the High Court, who ‘after reviewing the entire ' 
evidencé“have come to the conclusion that Budparkash\Das died 

in ‘a ‘state ‘of ‘separation from Nandkishore; It will be material 

to quote here thé following extract {rom the judgment of the 

trial juogea in am he sums up the evidence on this question; - — Lo 
“From the oral evidence oh the record, this much is ` 

quite clear that Budh Parkash lived in a separate house and 

‘used’ to get crops. This defendant, (defendant No. 5, 

Kuldip Das)'has:also filed Ext. B(z) chàukidari receipt for 

1936 (Register No. 283) and Ext. Cı (copy of Assessment l 

; Register showing No. 384 in the name of Budhparkash) 
x: 5 ^. ' which, may go to show that possibly Budh Parkash was“ 
E paying separate chowkidari tax. The defendant No. 5 
‘has also filed some letters marked A-1, A-5, A-4, A-6, A- 10 
and A-12, which not only show that' this defendant is re- 
lated, to’ the defendants’ fainily, but also that grains and | 
money were offered to him from time to time. But none 
of these documents clearly show that there had been parti- 

` tion between Budparkash and Nandkishore or that tlie , 
defendant No. 5 ever came in possession over any property, 
,88 being the heir of -Budh Parkash. Of course there is 
some oral evidence to support ‘him. But I do not think, 
‘on considering and weighing the evidehce that separation 
"of Budh Parkash from Nandkishore has been proved. The 
"learned pleader for the defendant No. 5 has urged that the 
circumstantes considered in’ the light 6f’the ruling poses | 


` 
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in Behar Report, Vol. 4 (1937-38) Privy Council at p. 302, 
would support the defendant's case, as there was defined 
share of Budh Parkash and Nandkishore in. the Khatyan 
` (Exts. Gi and G3). I am not prepared to agree with the 
` ' learned pleader on this, point, as there^is not a scrap of 
, paper to show that, Budhparkash or even after him Kuldip 

Das separately appropriated the usufruct of any property, 
or ever Budh Parkash showed any intention of separation. 
I expect that if Budh Prakash had separated, at least on his 
death the defendant No. 5 would have maintained an 
account book of his income from the properties in dispute, 
specially as he lived at a distant place. He does not appear 
to have ever,cared to look after the property .or demand 
accounts from his alleged co-sharers." 

This sumunary of the evidence shows firstly that the. two 
brothers lived in separate houses, secondly that they.paid separate 
chaukidari taxes, and thirdly that Budhparkash used to get 
grains and money from Nandkishore from time to time. The 
trial. judge has also observed that the khatyans, exhibits Gi and 
Ga record the defined’ shares of the two brothers, but the printed 
record shows that exihibits G1 and Gs are mere rent-receipts. 
As the kHatyan was not printed, we sent for the origina] record 
and found that the entries in the khatyan, which are exhibits 
Fi and Fg, have been correctly noted in the judgment of the 
trial court. It seems to us therefore that the findings which 
we have set out give greater support to the oral evidence 
adduced. on behalf of defendant No. 5 than to the eviderice 
adduced by the other parties, and that being so we think that 
the finding of the High Court must be upheld. We were 
greatly impressed by several letters of exhibit-A. series, which 
have been found to be genuine, by both the courts below. "The 
genuineness'of the letters was attacked before us, but we find 
no good reason for reversing the findings of the trial judge and 
the High Court. In one of these letters, exhibit A-10, Nand- 


kishore Das writing to Kuldip on the 12th. June, 1934, states, 


that he was sending 25 maunds of rice, 7 maunds of khesari and 
rupees seventy-five and then adds: “I have got. with me all 
the accounts written, which. wil be explained when you will 
come, and you will render a just account. of your share when 
you come." In another letter, exhibit A:12, which was written 
by Nandkishore to Kuldip on the 45th :October, 1936, the 
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_Civm. —— former states; “I wrote to you several times to adjust account 

———  , of your share, but you did not do so uptill now. ‘I write to you 
F dd to, come and examine the account of your ‘share, I-have not 
Gur ‘Narain, Das got money now. If.you have.got time, then come for a day 
.:V.^ — and have the account adjusted and take'what may be- found 


Gur Tahal, Das due, to you.". Itiseems to us that if the parties were really joint 
"in, the legal sense.of:the term, there was-no question of examin- . 
.ing the accounts and adjusting them, and there would have been 
no reference to the sharé of Kuldip'in'the produce or the money: 

- collected. : The. proper conclusion to be arrived ‘at is, as the 
witnesses for defendant ‘No. 5 have stated, that though thére was 
no partition. by metes and bounds, the two. brothers were divided 
in,status:and enjoyed the usufruct of the properties according 

: to their respective shares. Several witnesses were examined on 

7 - behalf of.defendant.No. 5, who have stated ‘from their personal | 

l knowledge that the 2 brothers lived in separate houses, were 

-ı separate. in mess: and the. produce was divided betweerr them 
half and ‘half.. It seems’ to us-that the findings of thé: High 
Gourt^as:to thé separation of the 2 brothers must be upheld. 

| The. ;third -contention urged: on behalf of the appellants 
relates. to the question. whether the plaintiff is entitled only to 

2  imaintenance:or.to a share in «the properties-left by Nandkishore 

.  .Dasi The rights:of an illegitimate son of a-Sudra are considered 
in Mitakshara, Ch. 1, S. 12, which is: headed "Rights of a son 
by:a female slave, in'the case of a Sudra's estate.” This téxt 
was fully. considered by the Privy Council in Vellaiyappa v. 
Natarajan:(1), and the conclusions derived therefrom: were sum- 
smarizedr'as follows :— ] 


A c o. Be y M > ‘ : i * 
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Leur. “Their ionis are T opinion that thé illegitimate 

"xs Sono à Sudra by a continuous concubine has the status. of 

..a^son, and:that he is a member of the family; that'the share - 

: of inheritance given to him is not merely in lieu of main- 

.tenance, but in recognition of his status as a son; that where 

the father has left no separate. property ‘and no legitimate 

. Son, ‘but was joint with his collaterals, the illegitimate son 

.. is not-entitled to demand a partition 'of*tbe joint family 
^. property. in their'hands, but is entitled as a member of the 
- family to'maintenance-out of that. property.” © -- 
š puer OE uo fase ow X $^ X dc Re E uM 
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This statement of the law, with: which'we agree, may be 
supplemented by three other well-settled principles, these béing 
firstly, that the illegitimate son does not acquire by ‘birth any 
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interest in his father's estate and he cannot therefore demand Gur Narain Das 


partition. against his father during the latter’s lifetime, secondly 


v. 


that on his father's.death,.the.illegitimate son succeeds as a co- CUT Tahal Das 


parcener to the separate estate.of the father along with the 
legitimate son(s) with a right of survivorship and is entitled to 
enforce partition against. the legitimate son(s) and thirdly that 


On a partition between a legitimate and dn illegitimate son, the 


illegitimate son takes only one-half of what he’would have taken 
if he was a ic cee son. Bieg ^ woe. Hen sd 

It seems to us that the second proposition’ enunciated above 
follows from the following passage in the Mitakshara text: — 

“- But after the demise of the:father,'if there be sons of 
a wedded wife, let these brothers allow the son of the female 

slave to participate. for half a share." e: 

I hector the illegitimate son is a coparcener with the 
legitimate son of his father, it must necessarily follow that he is 
entitled to demand partition against tbe.legitimate son. There 
can be no doubt that though the illegitimate.son cannot enforce 
partition during the father’s lifetime and though he is not 
entitled to demand partition where the father has left no separate 
property and no legitimate son but was joint with his collaterals, 
he can enforce partition in a case like the present, where the 
father was separate from his collaterals, and has left a pReatE 
property and legitimate sons. 


The last point put forward on. behalf of the apellants was 
that the plaintiff not being in possession of the properties which 
are the subject of the suit, he cannot maintain a suit for parti- 
tion. This contention cannot prevail because the plaintiff is 


undoubtedly a co-sharer in the properties and unless exclusion ' 


and ouster are pleáded and proved, which is not the case here, 
is entitled to partition. "S. 


Thus, all the points urged on behalf of the appellants fail, 
but, in'one respect, the decree of the High Court must be 


—Ó— 


Fazl Ah, J. 
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, CIVIL. modified. .To appiate this, reference will have to be made to 
—7  .the following statements'made by defendant No: E in paragraphs 
mee ` 8 and 11 of his written statement: — 

© Gur Narain,Das o. -. Ds 

M I ipad "8, That this defendant holds hoeg share in jagir 


„Qur Tahal Das. | and kasht lands. Mahanth/Budh Parkash Das -was living 

l Fazl Ali, z, = Separately in .the modern house. allotted’ to him and--the 

', southern’. portion was allotted to the thakhta of Nand- 

: . kishore: Dass, the smallest house divided into 2 havelis. `’ 

11... That this defendant has nothing to do with-the 

eight annas interest in the properties given in schedule 

other than C and D relating to jagir and kasht lands, which 

rightfully belonged to Nandkishore Dass and ‘has no con- 
cern. with’ the: properties: noted in those schedules." 

v Paragraph 11°.is rather ambiguously. worded, but it was 
conceded. before us by the counsel: for defendant No. 5 that the 
latter had no claim to any interest in the. properties set out in 
schedules other’ than schedules C and D. Such being the 
epurport of paragraphs 8 and 11, the decree should provide that 

defendant No. 5; wil! be entitled. only: to a' share in' the, pro- 
perties set out im schedules C and D and will have no;share 
in the properties set out in the other schedules.: Subject to this 
modification, the. decree of the .High Court is affirmed and 
this appeal is dismissed. There will be no order as to costs. 
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Sp TEO N Appeal dismissed with modification. 
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Present: Mr. Justice Mehr ‘Chand Mahajan, Mr. Justice 
N. Chandrasekhara Aiyar and Mr. Justice Vivian Bose. 


THE UNION OF INDIA 
"rt 
E SHRIMATI HIRA DEVI AND ANOTHER.* 


I 


[On Appeal from the High Court ot. Judicature at Calcutta]. 
cau REO po 

Recerver—Provident Fund—Provident Funds? Act, 1925 (XIX of 1925) 
section. a(0), 3(4)—What are ' compulsory. deposits '—Such deposit, if 
alienable—4 mount. of Provident Fund, not paid to subscriber after 
peliremenl, if retains the character of compulsory deposit—Salary, if 
exempted from attachment—Such exemption if extended to arreais of 
salary*—Code of Civil Procedure (Act V of 1908) section 60 (4), (D, (— 
The correct exposition of the wew of their Lordships of the Piiwy 
Council an Rajendra Narayan Singh v. Sundara Bibi-—Statutory pio- 
lubition against attachment and alienation of property—Whether it can 
be reached by another mode of execution viz. appointment of Receive: 
—Judginent debtor having bencficial rnterest in property in addition to 
pioviston for maintenance therefrom—Receiwe: tf caw-be appointed in 
respect of such beneficial interest. 


Compulsory deposits and other sums in or: derived from ‘any fund to 
which the Provident Funds Act XIX of 1925 applies are exempt fiom attach- 
ment and sale under section 6o (k) Civil Piocedure Code. Such a deposit 
cannot be assigned or charged and is not liable to any attachment. 


'The Provident Fund amount though not paid to the subscriber aftei l 


the date of his retirement-is nevertheless a-compulsory deposit under the Act 
and though the salary ıs not attachable to the exteht piovided in section 
60 clause (1) of Civil Procedure Code, there is no such exemption. as regai ds ` 
anears,of salary. 

If there be a statutory prohibition against attachment and alicnation of 
a particular species of property it cannot be reached by anothei mode. of 
execution, v., the appointment of a receiver. $. E 


Lucas v Harnes (1) cited with approval. The iemarks of Lord Justices 
Lindley and ‘Lobes quoted with approval. 


4 


* Supreme Court Civil Appeal No 193 of 1951 against thc judgment and^ 
decree dated the rth’ May 1950'of the High Court at Calcutta in Appeal 
No 41 of 1950 affirming the judgment and order of Banerjee J. dated the 
19th. December 1949 passed in the ordinary Original Civil Jurisdiction of the 
said High Court in Suit Nọ. 1182 of 1948. pe un cp Vr Su oux 


(1) (1886) 18 Q.B.D. 127. 
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It was, not held jn Rajindra Narain Singh v' Sundara Bibi (1) that even 
though the, property set apart in, lieu of maintenance may not-.itsel{ bc 
liable to attachment under clause' -(n) ‘of section 6o of the Code, a receiver 
can be appointed to take possession of the same and to apply the income or 
proceeds in a particular manner including the payment of the debts of the 
judgment debtor; but their Lordships observed that the right of maintenance 
of the judgment debtor was in point of law not attachable and saleable and : 
held that in so. far as the decree holder sought to -attach this right and 
deprive the judgment debtor of lus maintenance he was not entitled to 
do so: but where his’ application ‘for the appointment: ‘of a Receiver was 


_ more: comprehensive and sought to:get at the remajning ufcome after satis- 


- 


{fing the: mainténance ‘claim, the appointment ot a receiver for the purpose’ . 


was pen . l s a O A 

i 
, Nawab Bahadur of. Murshidabad-y. Karnam Industial -Banh Lid. (3) 
referied to. rahe” | j l 


Á : “a 
Where a judgment: debtor bas a’ beneficial. interest in the- properties 
after being provided ‘with maintenance, a. 1ecerver.can be appointed in 
respect. of such’ beneficial interest so "that. the acid obtained may be ' 
sausfied. p 4 03 
"up TENUTI . sO 


^ Fibhudapriya Thirtha Swamiar v; Lakshmindia -Thirtha: Swamia: (3) 


- and. Niladri, Sahu v.: Mahanta Chatioi bhuj Das and others (4) cited 


Appeal by: the Union: of Toas. 


The ‘material’ acts will appear 1 [rom thé judgment 

M, C. Setalvad, Attorney- Tari for India (B. Sen, 
Advocate, with him), .instructed..by P. 41. Mehia, Agent, 
[EE Appellant. MEE e z i 


Naziruddin: Ahmad, Senior Advocate (Nuruddin Ahmad, ` 
Advocate, with him); instructed DE Naun: Lal, Agent, for 
Respondent No. ı. o gi M 

S. N: Mukherjee,’ Advocate, instrücted by" P. K. Chatterjee, 
Agent, for Respondent No. 2.~: 
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. The judgment c of the Court ie Ee by: = 
() (925) LR, gr LA. 268. mI 
(3) ` (1991) L.R. s8 LÀ. gin. c. - jd bs WT 
(3) (1927) /L.R. 54 LA. 238. : 
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N. Chandrasekhara Aiyar, « Jj. :—1. This Court —" Crvir. 

special leave to appeal in this case on, the Government agreeing 
lo pay the costs of the pe poncents in respect of the appeal in d 
any event. f The Union ot 
, l . India 
2. The decree-holder was a lady named Hira Devi. The e 


judgment-debtor was one Ram Grahit Singh, who retire on ns ES 
31-1-1947 as:a Head Clerk in the Dead Letter Office, Calcutta. j 

A money decree was obtained against him on 307-1948. On 
1-2-1949, .a Receiver was appointed for collecting the moneys 
standing to the credit of the , judgment-debtor,.in a Provident 
Fund with the Postal authorities. The Union of India inter- 


vened with an application dated 20-9-1949 iud setting aside the 
order appointing the Receiver. j 





May, ar. 


3. Mr. Justice Banerjee dismissed the application of the 
Union of India, holding that a Receiver could be appointed for 


collectng the fund. On appeal, Trevor Harries, C.J. and Sinha 
J. upheld his view. i 


4. From the facts stated in the petition filed by the Union 
of India before the High Court, it appears that a sum òf 
Rs. 1,394-13-1 represents arrears of pay and allowances due to 
the judgment-debtor and a sum of Rs.. 1,563 is the compulsory 
deposit in his Provident Fund account. Different ‘considerations 
will apply to the two sums, though in the lower court the parties 
seem to have proceeded on the footing that the entire sum was 
a "compulsory deposit" within the meaning of.the Provident 
Funds Act, 192%. | 


y. The main question to be decided is whether a Receiver 
can be appointed in execution in respect of Provident Fund 
money due to the judgment-debtor. , , 

6. Compulsory .deposits and other sums in or derived 
from any fund to which the Provident Funds Act XIX of 1925 
applies are exempt from attachment and sale under Section 60 
` (k) Civil Procedure Code. 


7. “Compulsory deposit" is thus defined.in Section 2 (a) 
of the Provident Funds Act XIX of 1925: — 
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x ee deposit means a subscription to, or de- 

r 'posit in a Provident Fund’ which, tinder the rules’ ol the 
Fund, is not, until the happening of some specified contin- 
-gency repayable on demand otherwise than for the purpose 
ofthe payment of premia in respect of a policy of life in- 
surance (or the payment of subscriptions or premia in 
' respect of a family pension’ fund), ‘and -includes any con-. 
tribution and any interest or increment which has accrued 
- under the rules of the fund on any such subscription, de- 
posit, contribution, and also, any such subscription, deposit, 


Vo 


de n interest or increment remaining to the credit 


' of the subscriber of depositor after the happening of any | 
such ee al j ` 


' E 


8 Such a déposit cannot be -assigned or charged and is B 


not ‘liable Ao any dia CERE e) of "he said Act 
provides: = Eo € | 

'$8 ii. ^ A compulsory deposit. in any Government. Or- 
"Railway Provident Fund shall not in any’ way be capable 

of being assigned or charged and shall not’ be liable to ' 
attachment under any decree or order of any Civil, Revenue 
- or Criminal Court in respect of any debt or liability inéurred 
` by the subscriber or depositor, and neither the Official 
- "Assignee nor any receiver appointed under the Provincial 
. Insólvency Act, 1930 shall be 'entitled to, or have any “claim 


© on any'such compulsory deposit." 


g. ‘It is obvious that the prohibition’ against the assignment 
or the attachment of such compulsory deposits is based on 
grounds’ of‘public policy. "Where the interdiction ‘is absolute, 
to allow a judgment creditor to get at the fund indirectly by 


-means of the appointment of a receiver would be to circumvent: 


the statute. ' "That such a frustratiori of ‘the very object of the 


legislation should not be permitted was laid down by the Court 
‘of Appeal as early as 1886 in'the case of Lucas v. Harris‘ (1), 


where the question arose with relerence to a pension payable 
. to two officers of Her Majesty's non army. Section ` 141 of the 
Army Act, 1881 provided:  ' 

“Every assignment of, and every due on, and every 
agreement to assign or charge any . poe pension 


~ 


(1): :0886) 18 Q.B D. 127. - | m MEME E 
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. payable .to-any officer or soldier of. Her Majesty's forces, or. 


any, pension payable to:any such officer., s... . vs. i OF 


5 
| to any person in respect of any. military service, shall except 


so far ‘as the same, is made in pursuance of.a royal warrant 


. for the benefit ofthe family of the person entitled. thereto, 


or as may be T by any ‘Act for the time being in 
force, be void.” - jd d i ex. di orga Sou T 


(a . f il f 
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In that case, the appointment of.a receiver. to collect the 


t 
i 


pension. was in question. ‘Lindley, L.J., observed : — 


+ i roy tt ‘te , 
+ 


QU ‘In vondidatine whether a.receiver of a retired officer's 
pension ought to be appointed, .not only tlie language but 
the object of S. .141 of the ‘Army -Act,.:1881 must be looked 


‘to; and the object.of the.section -would,.in my opinion, 
be defeated, and not advanced, if a receiver were appointed." 


" ad fs aay jix t * 


. Lord eu Lopes deitas the same thing in. these 


‘words: — a: 4 kg p IN "EE. 


MU 


l 


^ ot ta ‘ DE : 3 i " 1 E ` 
. -. “It is beyond dispute that the objèct of, the legislature 
was. to secure. for officers who had served their country, a 


provision which would keep :them from want- and would. 


enable them to. retain a respectablé social position. I do 
not:see hów :this: object could. be effected unless those pen- 
sions were made. absolutely inalienable,: | preventing not only 
the, person’ himself assigning, his interest in the- pension, 


ba also preventing the.pension being,-seized or attached: 


"under a garnishee order, or by an‘texecution:or other pro- 
cess. of law: ' Unless protection is. given..to.thisextent the 


o. Object, which the legislature: had: in. view, is frustrated, and 


a strange anamoly. would: exist., A person‘ with a pension 
would-not be able to utilise. his pension to pay a: debt 
beforehand, :but.. immediately his creditor had obtained 


judgment might be deprived of! his’ pension by attachment, . 
“equitable execution, or some other legal process. It is 


4:51mmpossible .to, suppose that the’ legislature, could have. in: 


4 + 


tended. such.an anamoly..,.°% 7... a 
jas. gh * i " ts » a°’ yo um Zu "x a, 


0. ` Section 51 of the Civil Procedure. Code no ‘doubt re- 


cognises five modes of execution of a.decree and one of, them is 
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Civi) . the appointment of a receiver. Instead of executing the decree 
"en by attachment and sale, the Court may appoint a‘ receiver but 
idi ' this can only be in a case where a receiver can bé appointed. 
"The Union of The Provident Fund. money is exempt from attachment and is 
India' inalienable. nom no execution can lie against such a 

; i Md rd SU | | 
iem LL. The learned. M in | the! Cohrt' below rested their 


SN view on the authority of the decision of the Privy Council in 
Chandrasekhaia. Rajindra Narain Singh v. Sundara Bibi (1. This decision has 
Aiyar, J: caused all the difficulty and has created a current of thought 
that even, though the property may not itself be liable to attach- 
ment, a receiver can be appointed to take possession of the same 
and to'apply the income or proceeds in a particular manner 
including the payment of the debts of the judgment, debtor. It^ 
is necessary, therefare, to examine the facts of, the case carefully 
and :ind'out whether the proposition sought to be deduced 
from it car be justified as a principle of general application 
apart from the-particular circumstances. The original decision 
of the Allahabad High Court from which the appeal was-taken 
- - before the Judicial Committee is reported in Sundar Bibi v. 
Raj Indranarain Singh (2). In a suit between two brothers, 
there was a compromise to the effect that the judgment-debtor 
shall present'and enjoy the immoveable properties mentioned 
in the list'and estimated: to yield a net profit of-Rs. 8,000 a year 
: ." without power-of transfer during the lifetime of his brother, Lal 
e . '. Bahadur Singh, he undertaking to pay certain public exactions 
` and other dues to his brother, Lal Bahadur Singh amounting 
in all to Rs. /7,87031-6, in four-equal instalments per annum, 
: each to be paid a month ‘before the Government revenue falls : 
due. The arrangement was Stated to be “in lieu of his main- 
tenance.” When the judgment debtors’ interest in the pro- 
perties was sought to be attached and: sold, he raised the objec- 
‘tion that ‘they were exempt from attachment and sale by reason 
of clause:(n) of Section Do of the Code which speaks of.'*a right 
to future maintenance.” The High Court held that. the words 
Pu employed in sub-clause (n) contemplated a bare right of: main- 
tenance 'and nothing more—a right enforceable by law. and 
payable in the future—and. that inasmuch as in the case before 
them the. properties have been assigned to the un debtor 

' (2) (Big) L.R. pe LA. 362. : 1070 08 RS 
o a(2)t09n) LLRI 49 Allo 617. ^ (611 o> a 201 oy 


VoL. 90.) | SUPREME COURT,- 


in lieu of his maintenance, it was not such a right, which alone 
was exempt from attachment and sale. They thought that it 
was a fit case for the appointment of a receiver and remitted 


Civib. 





1952. 


car ame 


iei 


the execution petition to the subordinate. judge for the appoint- The Union of 


ment of,a receiver after determining the allowance payable to 
the judgment debtor for his maintenance. 

1g. With this conclusion of the High Court the Judicial 
Committee concurred. But, they also expressed the view that 


India 
v. 


Srimati Hira 


Devi. 





they did not agree with the High Court on the subject to the Chandrasekhara 


` actual legal position of the right of maintenance conferred upon 


the judgmentdebtor. Taking the prayer of the judgment 
creditor to be that the right of maintenance be proceeded 
against, their Lordships observed that the right was in point of 
law not attachable and not saleable. If it was an assignment of 
properties.for maintenance, the amount of which was not fixed, 
it was open to the judgment creditor to get a receiver appointed 


subject to the condition that whatever may remain after making’ 


provision for the maintenance of the judgment debtor should be 
made available for the satisfaction of the decree debt. The 
right to maintenance could not be attached or sold. In so far 
as the decreeholder sought to attach this right and deprive the 
judgment debtor of his maintenance, he was not entitled to 
do so, but where his application for the appointment of a receiver 
was more comprehensive and sought to, get at any remaining 
income after satisfying the maintenance claim, the appointment 
of a receiver for the purpose was justified. "The decision of the 
Privy Council does not appear to lay down anything beyond this. 
In our opinion, it is not.an authority for the general proposition 
that even though there is a statutory prohibition against attach- 
ment and alienation of a párticular species of property, it can 


be ‘reached by another mode of execution, viz, the appoint- 


ment of a receiver. On the other hand, it was pointed out in 
the case of Nawab Bahadur of Murshidabad v.^Karnani Indus- 
trial Bank, Limited (1) that as the Nawab had a disposing power 
over the rents and, profits assigned to him for the maintenance 
of hi$ tide and dignity without any power of alienation of the 
properties, no question of public policy arose and that à receiver 
of the rents and profits was rightly appointed. This line of 
reasoning indicates clearly that in cases where there is no dis- 


‘posing power and the statute imposes an absolute bar on aliena- - 


(1) (1951) L.R. 58 LA. 215. » ud e +e 
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, tion’or attachment on’ n grounds of public pole executiori i should 


not be levied. -> hu cdit 


‘ 


13. Understood as mentioned: above. Rajindia. Narain 
Singh’ $ case (1) creates.no difficulty: We shall now refer to the 
decisions that followed or distinguished the same; In' The 
Secretary of State for. India- in Cotimcil v. Bai Somi’ and 


' another. (2), the maintenance of Rs. 96 per annüm ‘was made 


Chandrasekhara under a compromise decree a charge on the house which ‘was ‘to 


Ayar, J. 


\ 


belong to the defendant. The Court-fee due to Government 
, was sought to be recovered by attachment of the house. ‘The 
right to attach was negatived; the house could not -be attached 
as it belonged to the..defendant; and the: plaintiff's right to.: 
maintenance could not be attached: under section 60, clause (1). 
In dealing with a prayer made by the Government for the first 
tme in the High Court for an order appointing a Receiver of | 
the plaintiff's maintenance, Beaumont C.J.’ and another learned 
Judge held that even this could not be done. The Chief Justice 
said “If these exempted payments can be' reached in-execution 
by the appointment of-a Receiver by way of equitable execution, 
the protection afforded by the section is to a great extent lost." 
They steered clear of Rajindra Narain Singh's case (1) by stating 
that. there was'in the judgment of.the Board no clear expression’ 
of opinion and there-was' doubt whether the allowance then 
‘in question was maintenance’ or not. The Madras High Court 
in. The: Secretary of State for India in Council v. Sarvepalli 
Venkata Lakshmamma (3) has dealt with a question similar to 
the one in, The Secretary -of State for India in Council v. Bat 
Somi and. another. (3) but it merely -referred to the’ ruling in 
Rajindra Narain Singh's case.(1) without dealing with. the facts 
or the reasoning.. It throws no light. - The case in Janakinath v.- 
Pramatha Nath (4) was a decision by-a single Judge and stands 
on the same footing as the Madras case. There is nothing else 
on:this subject in the judgment than the short observation, “ the 
Provident Funds Act does. not, in my ‘opinion: prohibit the | 
appointment of.a Receiver of the sum lying to the-crédit of the ; 
deceased in the: Provident. roga Possibly the view was taken 


Q) (1935) L.R. 52 LA. 362. |. — | : P wu 
eU (1933) ER 57 SR 507. ) p MEE te! 
(3) (1926) LL.R:'49' Mad. 567. i d Ja" E 
(4) (1939) 44 C.W.N. 261. ik. A YU leg $8 


- 
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that on the death of the employee and in the absence of any 


, dependant or nominee becoming entitled to the fund under the - 


rules, it became money payable to thé heirs of the deceased and 
lost its original: nature of being a compülsory deposit. The 
case ol Dominion of India—Trepresenting E. I. Ry. Administra- 
. tion and another v. Ashutosh-Das and others (1) refers no doubt 
to Rajindia Narain Singh’s case (2) but does not discuss it in any 
detail. Roxburgh J. merely states “surely it is an improper 
. use of that equitable remedy to employ it to avoid a very de- 


finite bar created by statute law to achieving the very object for ` 


which the Receiver is appointed." The decision in Ramprasad 
v. Motiram (8) related to the attachment and'sale' in execution 
of a money decree of the interest of a khorposhdar in a khorposh 


grant which was heritable and transferable. -It affords us no' 


assistance. 


\ 


- 14. The learned counsel for ‘the respondents relied on 


three decisions of the Privy Council as lending him support. 


One is the Nawab Bahadur of Muishidabad’s case (4) already 
referred to. Vibhudapriya Thirtha Swamiar v. Lakshmindra 
Thirtha Swamiar (5) and Niladri Sahu v. Mahant Chaturbhuj 
Das and‘ others (6) are the other two cases and they relate to 


maths and'alienations by way, of mortgage of endowed’ properties. 


by the respective Mahants for alleged necessity of the institutions. 
They bear no analogy to the present case. "The mahants had a 
- beneficial interest in the properties after being provided with 
maintenance. A Receiver could be appointed: in respect of 


such beneficial interest so that the decrees obtained may be 
satished. 


ri 


15. With great respect to the learned Judges of the Court 
below, we are of the opinion that-execution cannot he sought 
against the Provident Fund money by way of appointment of a 
Receiver. 


2°Q) (1950) 54 C.W.N. 254. 
"^(s) (1925) LR ps LA 262, 
(3) (1946) I.L R. 35 Pat., 705. 
(à) (1931) L.R. 58 LA. 215. d 
(5) (1987) L.R. p4 LA. 228. ‘ 
(6) (1936) L.R. 5g TA, 53. 
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kr 16. This conclusion does not, however, apply to the arrears , 
of salary and allowance due to the judgment-debtor as they 
iid starid upon a different legal footing. Salary is not attachable 
The Union of to the extent provided in Section 6o, Civil Procedure Code, 

"t yrs Clause (1), but there is no such exemption as, regards arrears ot 
dice m salary. The learned Attorney- -General conceded that this por- 

E tion of the amount can' be proceeded against in execution. 





Chandrasekhara 
Aiyar, J. 17. The Provident Fund amount was not paid to the 
"d subscriber after the date of his retirement in January 1947. 
This, however, does not make it any the less a compulsory 
deposit within the meaning of the Act. Whatever doubt may 
l have existed under the earlier Act of 1897 the decisions cited 
for the-respondent Miller v. B.-B. & C. I. Railway (1) and Raj 
Kumar Mukharjee v. W. G. Godfrey (3) are under that Act, 
the meaning has now been made clear by the definition in 
-Section 2 of the present Act; any deposit. " remaining to the 
` credit of the suposed or depositor after the happening of any 
such contingency ".is also a compulsory deposit; and the con- 
tingency may be retirement from service. 

18. In the result, the appeal is allowed and the order of 
the lower coust dated 1-2-1949 appointing a Receiver is set aside 
pa as regards the Provident Fund amount of Rs. 1,563 lying to the 
al credit of the judgment-debtor. Under the condition granting: 


E special leave, the Government will pay the 1st respondent's costs 
s | of this appeal. 


-+ 


S.C. . Appeal allowed in part, 


(1) Te 5 Bom. L.R. 454. 
(3) [1923] b Calc. 196, 


Vor. go... ' . ' HIGH unt 
ORIGINAL:CIVIL. : 
Á “Before Mr. Justice -A.-K. Sarkar. 
PRINTING k INDUSTRIAL MACHINERY LTD. 


SWASTIKA: PRESS LTD.*:" à 


- Ciuil. Procedure Code, «Section 148, Order, 20, Rule, 3—R.S.C. Order 64, 
Rule 7—Time fixed by Court, if and when can be extended. 


Upon defendant" s application for stay of execution’ of a decree on the 


ground that à suit ‘by the defendant against the plaintiff for a larger sum. 


was pending, it {vas ordered by: court that execution would be stayed on 
defendant's furnishing security for the decretal, amount within a fortnight 
` and. that. on, defendant's default, to furnish ‘security within a fornight 
the application for stay would stand ‘dismissed. The defendant failed to 
furnish security “within a fortnight’ as directed: and thereafter applied for 
extension of time. ' : 


Held—That the court had jurisdiction. to extend time inasmuch as 
the order, by reason of the default, only terrhinated the application for 
stay but had rio effect on the main proceeding and inasmuch :as the 


substance of'the order was the:granting'of the stay and the fixing of the’ . 


time merely prescribed the mode in which the substàntive ; portion,-of the 
order was to be carried out; that the' court has power to alter even a final 
judgment in so far as it deals with procedure, 


pet 1. 


Manley Estates: v. Benedek (1);  HálsBüry's ‘Laws’ of England, Vol. 
XIX, Arucle 570, P. 268, A v. een of Colchester (3), relied 


On. «,7 
$. S. Has Pe Vi Prevathammat (3), ‘dissented from. 


Syed Mahammad 'Asřaf Ali v. ' Nabijan Bibi (4), not followed in 
Bajranglal v. SOM (5), doubted: | | 
r Ge 3407 fo. 70.4! 0, j xu cn z Š 


Whistler v. Hancock. (6), .Kshetra Mohan Ghose v. Gout Mohon Kapalı 
(7), Pulin Aranna Roy; v. Sushil Kumar pu (8) distinguished. 


Held Further ET E 'exieiition df di? ighi gei iierdily’ to bé ranted 


where there was no deliberate or contumacious refusal: to carry out the 
order and unless PA mischief is caused, 


ar Application“in ‘fe: Original Side Suit No. 2124 of 1951. 


Q1) [1941] 1 All. E.R. 248. (2), (1883) 34 Ch. D: 376. 
(3 '(950)58 M.L.J. 494.  ' (4) (1959) 49 C-W:N. 417. 
(5) (1950) 54 C.W.N. 933. (6»(1878) 5 Q.B.D. 83. : 


(7) (1933) 37 C-W.N. 878. « (8) (1948) 53 C-W.N. 192. 
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Atwood v. Chichester (1), relied ons 5 5 55017 


Application by the Defendant for extension of time. 


The material facts will appear m the judgment. 
EUER ir. PE PIT IJ ME " Yun 


Aiaren N. Sen for the petitioner. 
Subrata Roy Chowdhury for :the. Respondent. 


- The judgment ee hs Court was as follows: — 


Jt 





A. „K. Sarkar, d.:—A. decree was passed against the de- 


` fendant for RSs., 7.048 fs. “The defendant applied for stay; of. 


execution: of this decree on the ground that.a -suit by it against 
the plaintiff for a larger sum was pending. Upon. thatan order 


was made by’ Bachawat; ]' on ‘September 5 1951." That order: `- 


has not Jet béén drawn ,Up, but, At is agreed. that. it wás substan- 
tially i in these terms: — 


1 
à ; TE E END 


rs icone] 


“Upon” the defendant’ ‘furnishing security "Fox ' the ‘sum 
“of Rs. 7,075 T within, a fortnight, stay of execution granted. 


'In-default of the n being so. furnished the application z 


'stands dismissed.. ef uU ox = TREE "E M 


* 
dos nl | 2 Sed te Lait n t6 uf hii Te UP. 43 t. d nar 


The defendant failed ‘to fürnish the security within. ‘the’ 
tme and TURPE made an QA AA an,extension, , ; 


wif FM. qt 4 Yu bane i ¢ i NT n 


The plaintiff conténds that I have no power to extend T 


time. It iséhid that" Section’ 148 of the Code of Civil Pro- 
cedure provides for such case., The only. question is, is this 
right? The plaintiff's contention is founded on authorities and, 
there is a large number of them. - On the other hand there docs 
not'seem' to'be any : authority | to:süpport the:deféndant's point. of 
view excepting” perhaps'One‘to which I ‘shall “refer, ‘in^ propér 
time.,, I have however come to the. conclusion that the plaintiff's. 

NR a Lis a "NEN 


(1 


f 


Jd 4 


Mihr d uL € da VK t4 43 A è d 


thaw a. dM) 5 5 Var ye c1: r ir prt f. i 
a 


"The plaintiffs. point of, view. is best. considered by ; reference 


- to the authorities supporting it. So far ‘as, T can see, ‘these. 
authorities fall; into two, classes according to, the . regson 'ém- 


ployed. I shallshave to consider these two classes separately. 
Q) (8:8) s QBD 75 oe ee 


EN 4 n 
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. Argoodcillustration Of, one of ene. classes- -OÊ ‘cases is S. 8$. Civit, 
Balakrishna; i. Aiyar. v... Parvathammal.. (1)... :It was“ there said. VES 
ME ; : » " 1952. 

\ NU cz6£pod ES yy \ ws) wx m ge : t, — 
*'Tlhe',test to: determine, in . cases. of ‘this nature Printing 


whether, power : still, ‘exists to. extend time sis, in; my view, & Industrial 
whether the proceeding: in . which time. was originally Machinery Ltd. 


un v. 
granted is still "ele Or uas been i aaa o£ Swastika Press 


aot ay | Na a ae Ltd. 
In this case; an appeal ad (oon preferred from an;adminis- 


` tration decree and .the appellants had asked for,a stay of the Sarkar, J. 
proceedings under decree.: An order was made:by- the Appeal 
Court on that application in these, terms: | 


4 1 g l 





« “ Petitioners: to! give security for Rs. e as found : 
by the Commissioners; to the, satisfaction of the Lower Court 
», within three months.: - Otherwise. the. petition, to stand dis. 
missed with costs.^  , S. 8t dd 
` hee rien ri "XE E tà vnde Na js : 
The appellants did not furnish the- security. within the 
time and'thereafter? applied for an..extension which was -re- 
fused. as' the: test earlier,'set out was' not satisfied. The decision 
turned on the terms: of. the: order providing for an automatic. 
dismissal:of'the.petition. The order before me, contains similar 
terms and'tindeéd the. case.in hand is’ not distinguishable from \ 
BalakrishnaAiyar's case.(1). The decision.in Balakrishna Aiyar's 
case (1) was that. the application in which;time was originally | 
granted having- terminated, as a result of the:condition infposed. 
not having been. carried out,. there..was. no, proceeding. pending 
in which xime could further be granted. The reasoning for 
the view taken!in this case may be set out from the eee 
of Curgennen: J. E por: P MEME 
“ Accepting then, that an order of this kind, which 
|  remainsropen for, a'' fixed, period,: and then;, upon, non- 
a Compliance with the stipulation, closes by force of its. own 
« terms, is. a. permissible form of order, it must, in my view, 
follow .that ‘as. soon.as the. time allowed has expired , and 
the: disrhissal . of the application, has; taken, place, no varia? 
tion of the terms of the order can be made. ^The position, 
- in fact, is precisely the same as though the, order had never 
(1) (1927) 53 M.L.J. 494 (503). T 
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‘been passed; ànd-the power to extend time‘giveh ‘by Section 
: 148 C. P. Code, cannot be invoked because not only has the 


‘period originally fixed or granted’ expired, but there is - 


no previous order still current «pon which: -dn order 
extending ‘time could operate. ‘This was the view taken in 


rom ME Whistler v. Hancock W: ‘where cu E v ays 


v. 


Swastika 'Press'' 


Ltd. ' 


sarkar,- J. 


a MN "RM - p - . i - .! 


“Tt cannot be eer that the ‘taking out of a 
summons to set aside the appearance in the meantime could 


keep the action alive, after the period when By the ` "s 


" tiot of the Master's order it was defuncto 555 uu 


| XE UPS UR cT 
- ‘The authority for this view aeto is Whistler v. 
Haficoék (1): ‘L should’ also say -that certain other English cases 
were -relied ‘upon--but : they say 'the same thing: as Whistler v. 
Hancock: (1). But was Whistler v. Hancock (x) correctly applied. 
to Balakrishna Aiyars case (2). It would appear from a recent 


decision of the English, Court of Appeal, to which I will pre- 


sently refer, that it was-not. In Whistler v. Hancock (1); an 


order had been: made -dismissing-an action for: want- of. prose- 


cution, unless à statement of claim was delivered within a'week. 
The statement - of claim was not-filed within’ the:week but 
thereafter ' an-application was made for extension of time to do 
130. The application was refused- on the ground that. thé action 
was, at an end-and there was ‘theréfore no. jurisdiction subse- 
quently fo’ extend -the time. Whistler, v. Haneock (Q) pro- 


_ceeded om the basis: that there being no actioir pending, there . 


was nothing in which' an ‘application for extension could be 
made. This obviously has no application where the action is 
still theré:. This ‘was what the Court of Appeal: in England 
said as already indicated.. That case is ‘Manley . Estates | LA 
ads (3). , 
~ #4 a AG a P 

What ` hadi v in: ‘Maney » Estates case was that a 
judgment by default! of: ‘appearance having been entered, the 
defendant applied for leave to defend and for having the 
judgment set aside. "The application’ was granted om: his.paying 
into court a certain sum- of a within a specified. time and 


.Q) (1878) 3 Q.B.D. 83. "LL 
(3) (1937) 58 M.L.J. 494- 
"(9 [1941] 1 All. E.R. 248. 


` ` 


ví 
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dt was part of the order giving leave. io delen either, that the 
condition should be complied with or that the judgment should 
stand. .The condition was not complied with but after the 
time had. „expired the defendant applied -to the Master for an 
extension. The Master refused the.application holding that the 
, Whistler v. Hancock, (1) series of cases showed that there was no 
^ jurisdiction to grant the extension. Theré was an appeal to 
‘Stable J: who agreed , with the- Master, Then, there was an 
appeal to the Court of Appeal. Mackinnon, L.J., with whom 
du ped Lp ere allowed the appeal and said: 
à The point was taken before Master Mosely that he 
had no jurisdiction to make any such order extending the 
, time. There was an appeal to “Stable J. on that point 
and on that” point. only, and he agreed with the Master 
that he had no such power. “I think, with all-respect of 
them, that ‘they were both wrong; because RS.C. Ord. 64, 
~ Rule 7; provides as follows: Ca E 
. A court or a judge (which includes, therefore, a 


although ` the application for the same is not made until 
- after the expiration of the time appointed or allowed. — , 
I think that one would be deleting those words 
‘although ‘the application for the ;same is “not. made 


fae 


| 
a 
a 


~ until after the expiration of the time’ from the rule. 


. * altogether if this suggested point were a goód one. There 
© “was reliance below, on cases of.a totally different nature, 
where, atter an action. was dismissed and, therefore. judgment 
| entered. for the defendant—it was. held that, the plaintiff 
could noi make am application to enlarge the time in that 
-- ' "action, as the action had disappeared.. Here, the action has 
. not disappeared. It is in existence, and there is actually a 
judgment which has not been prosecuted to execution. I 
think that, within the words of that Tule, there was Land 

diction in the ‘Master to enlarge the time.” 
R. S. C. Ord.:64; 43 it may be stated, is substantially in 

the same terms as Section 148 of our Code. 

^ In Manley Estates case (2) obviously the application i in which 
the time had originally been fixed had stood: dismissed on the 


oj (1878) 8 Q-B.D. Sh. - (9) pop] rALSER a48, ` 


g% 
-- x 


4 


L 
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-Master) has power to enlarge. time fixed by these rules, 
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- ri ' 
mE ^ * P = ba > i t 


CO ym. -> money vot beipg paid. in' within the time. . That was what was | a 
Mi ca à " meant by making it a part’ of the order that in default the. 
. Sch judgment would-stand:. Such dismissal of the application ‘was 
' Printing irrelevant in ‘considering whether the! time could be exténded..- 


"Indeed it was- not: argued. that. this mattered - at. all.. What, 
"Machinery, xcd learned counsel for the plaintiff said was,— 


DV. me . z - x OnT Wr F ' 
-Swastika ‘Press = x PT. - x 
: . Ltd. However, -when iie condition» has ` ‘taken effect, and” 
^ o—. the order. has: come 'into force,” It is -as though: the. action” i 
- Sarkan, J. — “had been dismissed; for want: of prosecution." * 


we 

2 - 

wv — 
7 > 


(M, 


Ei hàve now to remind that in Bálakrishna. Aiyar' 5 case (1), 
the.  spplicadon for stay. had: been" made in the appeal and the: 
pe ce - order had, by: reason: of the default, only terminated the appli- 

^," - catión but had had no effect on the appeal itself. As in Manley 
, Estates case (3) the action had not disappeared, so in ‘Balakrishna 
CENA case (2), the appeal bad not disappeared. ^ Again. as in. 
` Manley: Estates case (2). the- Whistler v. Hancock (3), series of.^ 
cases had no application. as the action was alive, likewise i in Bala: «x l 
_ krishna Ayar's- case a) too it had no application "for the : same 
AC. reason.. | 


4 


- ~ 


i E zt ^ 
- a, CES ^Y 
^U -S r » 


I do not dispute that Where as a result of’ the’ ‘operation or 
thé order- -fixing the - -time; the action. itse]f stands: dismissed, 
there ‘is-no power to extend the time. ‘It was.so. held inKshetra - i 
Mohan. Ghose v. Gour M óhan Kafali M WB case e before ine. 

is- of a. totally différent pee j 


^ 
Tos 


f 


- 


- M J - 


OC. " 


-.. I have shay said Dur eee ae a détision which in my ` 
|. view: supports the- defendant’s- case. That is. the - judgment of `. 
Chatterjee, J^ in -Pulin: Krishna Roy. -v. Sushil ‘Kumar Dey (5)... 
. There'ár order -had been- made giving leave to defend a Suit. 
brought under Order 37 of the €ode of. Civil. Procedure on 
condition that a cértain security ‘was - furnished within a. 
` specified. time in:default whereof the application for leave to 
.^ > defend was.to stand dismissed: The Security: was not furnished 
. within. «he ‘time’ but after the expiry .thereof the defendant , 
applied: for an extension. -Ii was | argued on behalf of the de- 


- (2) 94] |AN ER- 248, " 21 
9. . 0938) 37 ic TuS 


im 


(1) (1927) g3 M.L.J. 494. 
(3), (1878)-3 Q.B.D. 83^ 
8 Oo) 53 C.W.N. Qus 
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fendant that in view E Manley Estates case a) the court had Crvi.. 
power to extend the time. Chatterjee J. expressed his agree- 
ment with Manley Estates case (1) but felt that he could not apply bd 


arm 


it to the facts of the case before him and grant the application Punting 

as that, in his view, would have amounted to an extension of & Industrial 
time for making an application for leave to defend beyond the Machinery Ltd. 
period of ten days fixed for it by the Limitation Act and this . E Press 
he had no power to do. It is clear that he held that. Manley ' Ltd 
Estates case (1) should be followed and an extension granted, , 
where the action was alive though the application in which Serka, J. 
time had originally been fixed had disappeared, provided there 

was no bar in -doing this like the statute of limitations. As in 

the case before me there is no such bar, I have the authority of 

Chatterjee, J. for the view that Manley Estates case (1) should 

be applied and an extension granted. 





I have therefore come to the conclusion, that tlie reasoning 
- in Balakrishna Aiyar’s case (2) is not sound and should not be 
followed, where the facts are as in that case. I have further to 
state that no decision of our Court following this line of 
reasoning was Cited to me and Pulin Krishna v. Sushil Kumar (3) 
. is a judgment of the original Side of this COURS which it would 
' be HORDE my duty to follow: | 


I have so long been dealing with one class of the authorities. 
I turn now to the other. These cases say that if the original 
order fixing the time is a final order then by reason of Order 30 
, Rule 3 of the Code of Civil Procedure it cannot be added to 
or altered and therefore the time fixed by it cannot be extended. 
It will be enough to refcr to a case of this court which followed 
this principle, namely, Syed Mahammad Asraf Ali v. Nabijan 
Bibi (4). This is a decision of Edgley, f., sitting singly on the 
appellate side. 

I have to state now that the authority of this case, and, 
therefore, the principle followed in it, has been doubted. In 7 
` Pulin Krishna, v. Sushila Kumar (8) (already cited) Chatterjee, J. 
said that Asraf Alès case (4) may have taken an extreme view of 
the matter. Again in Bajranglal v. Solaki (5), Roxburgh, J. 


(1) (1941) 1 All, E.R. 248. (3) (1927) 58 M L.J. 494. 
(3 (1948) 53 C.W.N. 193. — (4 (1939) 48 C W.N. 417. 
- (5) (1950) 54 C.W.N. 933. S : 
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" Crvm. “said that the. reasoning used b Edgley Ts would apply even 
e where. the application for the extension had been made before  . 
| cata the” time originally fixed had expired and the proceeding had 
_ Printing. terminated and did not follow Asraf Alis case (1). Lastly;-I find ` 
& Industrial, that the principle of Order 20, Rüle 3 is to be found in England. 
ise d) Lu. also. I may read this” ‘principle froni the notes in the Annual 
Sveika Press. Practice under Order 28, Rule 11 (R. S. QC) i 
Ltd. 7 
um c ` The Cour js no. eas under any application 
Sarkar; J. in the action tò alter or vary a judgment after it has been * 


à 


_ entered, or an order after it is drawn "up, except-so.. far as' is 
necessary. to ‘correct errors in SSE: the intention of- 
the: Court. , l ; T " 


£x E » 2x 
The English cases uno aa never applied this, principle 
a$ prohibiting extensions of time being ‘granted but. have- 
granted it ‘inspite of it. See for example Manley Estates v. 
Bénedek (2), already cited. Obviously according to the English: / 
authorities that principle has no application t to cases like the ,~ 


one now in hand., = : F “et i 
i, i 7 ‘ Oe pe | 


* * 


x 


' It seems quite plain that in order that Order 20, Rule 3 
inay apply there must be a final judgment. Indeed Asraf /Ali's 
case (1) and the other cases taking the same view proceed on the 
basis that the, judgment is final.,. The question then arises `. 
when ig a judgment: final? Undoubtedly, when it is said that a 
‘judgment is final, it must bind the parties conclusively. - Now. 
it. seems -to me that to’ be conclusively binding on the parties ' 
the judgment ‘must. decide some right in controversy. between. 
"them. Section 2(2) of the Code of ‘Civil Procedure"may be 
remembered in this connéction. - If on the other hand it de-- 
cides’ merely a' question of procedure it cannot ‘be said“ to be 
final' This is well recognised in England. So I find it stated 
in onm Laws of England, Vol. XIX, - Articlé 570. at. 
P. 368. s ; ar 

' “In the case. of matters of mere proceduie, "a Judge : 

‘or Master'ha$ power, whére new facts afe brought before 

him which'show that the following out-'of. the pretise 

directions of that' previous order. will cause, what he con- 


(1) (1989) 48 GW. 415. 5 7 7X COE T 
* Q9, [1941]. All. E.R. 248— ACE T 


- 


wey 


t 


^ r 


= section 148' for? "The nature of the judgment itself would- 
`- then give power.to extend any time that may be fixed by it and 


- 


LI 
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siders inconvenience or other injury to the parties, to give 
directions: that, notwithstanding- a previous ` ‘interlocutory 
order, different mode shall be adopted of carrying into 


` * effect the substance of the previous order. But the Judge 


or Master has no similar power in the case of an interlo- ` 

cutory order by WHICH the rights « of the parties have been 

decided." E > 

A judgment therefore may be -varied by the ‘Court which 
passed it as régards the mode in which the substantive portion 
bf the judgment j is to be carried out. 

I wish “also to say this, that T cannot help remarking that 


CIVIL. 





1952. 
Suam 
Printing 


& Industrial 
Machinery Ltd. 


v. 


Swastika Press 


the result would be curious if Order 30, Rule 3 is to prevent . 


' section 148 from applying. It'is said that when the judgment 


“Is, final Order 20, Rule 3 steps in-and prevents an extension of 
‘time being: granted under section 148. It comes to this then, 
that section 148 applies-when the judgment is not final. If the 
judgment is not final, the court, ex hypothesi, can do what it 
‘likes about it; for, the judgment not being final, the last word 
has not been said. ‘Well if -this is so, what does one want 


there is no need to invoke section 148. It-would seem from 
this point of view. that the section would be completely un- 
nécessary. One is naturally led to think if, such was ‘the in-- 
tention of the framers of the Code of Civil Procedure. 


Now; however, this may be, I am certain that court has 
power to" alter a final judgment in so far as it deals with 
"procedure .I may give an illustrátion. Suppose.an order has 
béen made for the- examination of a witness on commission at 
place X but thereafter: a. virulent epidemic breaks out at that 
place. “Is it to be said that the court has no power to change 
thé venue of the examination to, ensure’ the safety of all con- 
cerned? ‘It seems to me to be absurd to say so. Take another 
illustration. Suppose the court has appointed a receiver of a 
property and ordered him to sell by public auction but there- 
after a private offer is received .which it is certain will not be 
reached at the auction. . Obviously the court must have power 
to alter, the: mode. of. sale. ` To “this extent at least, I think I. 
shall not be justified in following Asraf Ali's case (3). 
|^ (a) Gon) 4$ CWN. A. 0c s " Ty 


s me E: 
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Ltd. 





Sarkar, J. 
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Cwm. `~ "ems he. question then arises; is the order; in- the pican case 
. -= > lone decidiüg a matter of pue Would .£he' granting of 
EE the extension-. be fnerely í altering "the; mode-in which ihe .: 
-Printing . substance of the order is to be'given-effect .to?' On this ques- 
:& Industrial tion I do, -not ‘feel any difficulty. - "The application was-for stay - - 


Uu j 


Machinéry Lt Ltd. of éxecution., “That was granted. It may be that the, granting: E 
 sivastika Prem ' of. the stay decided "a question ‘of right. Then the: órder n 


xs quad _ ‘provided: that- to get the stay the’ ‘petitioner must do something ” T 
“in. — within-a certain time. ‘This later part‘of the order, in-so far at^. 
ape J. ' least as it fixed a time foi. the’ performance-of the act directed, 7, 
> . ^ is purely à matter of procédure. ` The-substanċe of the ordér is 
Ct oe res unà granting of ‘the ‘stay and the- ‘fixing of the time merely 
NU IR the mode. in which the order is ¿o be given effect, to: "+ ; 
(070 27 4. 0 In Preston v; Corporatión- of Colchester (1), an order had been. P 
Ce Yao! *.máde'on the defendant. to give: inspection: of its’ ‘documents. at“ 
BM it$ solicitors’ officé. in London. Later thé. defendant applied. ` 

ME a c. for varying: this order by<directirig - that- inspection should be - 
Me Sy Ba a ` given: at Colchester, ne pu 8505. ro ae OEC xo 


m” 
^ * 
- , - & 7 - - `> ^at 
oe "3 


~ 


a : | "He, where it is merely dieci he mode i in which. 


ese ee! i * the plaintifis ; are” ‘to: ‘avail themselves of the: Tight of inspec- , 
"P a4. tion, in my opinion: ‘thé Judge- -has'a perfect.right,-and‘it is ^. . 
‘ f+ ‘his: duty on new facts being “brought before him which "3 


Tan ‘may render it necessary .to do so for the purpose o£ ‘the due : x 
LM T administration, of justice to’ make a mew order, varying. the E 
7. 7 - form and givirig-a new. direction: as to the- miode `i in ' which: 

: p production shall. -be made, I Have’ known , it done fre- ` 
a p aoe in. y acu ks the Bar?" EE ME E EI 
tae J have’ thereford come to- ^the conclusion that. have ‘furis 5 
eu diction’ to extend the: time in this’ case. « US. Ber A | 


r =- « 
x wie cri = bie * p. y 5 oe 


E. wd ox "The. next question. i is, ‘should time be extended. ' -I xs not ` 

Pausa “feel "any doubt that ‘it should. „The defendant "has not ‘been: 
"LN ee ee ": really. ‘dilatory. : "He Offered the amount of the security. to the 
FM . plaintiff's . solicitor- thé: next date after the time- had expired. , : 


* 


vor. This.óffer was ot DE pu | XE a eg 


- - = "s, 


^". 


v L n E] 
.-— 2 eon E * si * "d = 4 
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D. ^ Y. The sümmons was Glen. out within. eight day of the: expity E 
aus es and that was. within -the vàcation- top. * Obviously: there. was no. -: 
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deliberate or contumacious refusal to carry out the order of this . ~~ 
Court. The time fixed bad been allowed to expire but beyond ge: 


zd ed 


that there was no delay. The general rule is of course to,grant. “Printing 
time ‘unless irreparable mischief is caused: Atwood v.  & Industrial 


Chicheste) (1). , °  Machinery-Ltd 
i v. 
| . - : . we. d ; Swastika Press 
I therefore direct that the. time fixed in the order of Ltd. | 
September 5, 1951, be extended by a week from to-day. — 
š Di Sakai, J. 


As the plaintiff was -not responsible for this E 
it will get the costs. Certified for counsel. 


“ne 


P. N. Roy & Co.: Solicitors for the Petitioner. 
C. C. Basu: Solicitor for the Respondent. 
` a j . na TF 


S.K.R.C. : . Application allowed. 
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a Before Mrz: Justice P. Chahravartti aid Mr. Justice: à 


- basan asai ~ 


june, 18. E AP 1 pt S, i Das: Gupta. x 4 


pie rpg dim s | KAZEM SARDAR: ; ia | 

a 2 i” : m" 7 V "Y, i _ : : 

PILLS *o Qe CDHEGTATES ^cg^ss k 5. " E 
MEL " (on the complaint BE NARENDRA-HALDAR) = | 


* 
- 


Charge to the fury—Facts of discrepancy, one to be Suson on to M 
. explain an essential fact, 1f a serious misdirection, - $ : 
à IND : : 


f= ~ 


+ E4 - d 2 ap 


toe ‘- 4 UN - > ] 5 
Where, in his charge to the jury, the Judge only mentioned that there IM 


- 


M | is 2 discrepancy between the First Information Report and the petition of' 


` .- 7,  tomplaint, but placed: it in a manner which was not calculated to o: bring r 
^ ‘home, to their minds the importance ‘théreof: — .- | 


- 
~~ 


Held that the Judge. failed in what was’ his duty and task, viz.;. to, E 
help the jury in making a proper arrangement of the facti in their minds 
in accordance with their relative importance, to furnish skilled direction 
tó laynien in the handling and assessment of facts, -although the aree in. 
other adam was an admirable one. - ; : 


s - 
~ 


a : i Held also, ihat the- omission to draw the. particular -attention of the 2» 


jury to the importance of the discrepancy and its bearing on the credibility 
or otherwise of the original story given, in the-F.I.R. was a ‘misdirection 


- 


i ^7 which affected Heu of the jury." . . TA oe 


$ 
' 


T^ HR st Where the verdict of the jury. was only a majority verdict, a verdict of 
s | 78 to a, that is, where it was precariously poised on a very delicate. ‘balance, 
'- any omission to draw attention-to some essential fact which might: have 

tilted the balance on the- other side, must be treated . as a material mis- 
direction which not only affected the verdict of the jury but also caused 
failure of justice in the sense that the.accused did not get, a just, and, proper 
trial. under a -proper direction from the. Judge. In.a fit case, the High 
~ Court should set aside the convictiorr and sentence and direct the petitioner- 
2 to Be acquitted. Sa : : : ; "E 


J 


- 


Petition by the accused.-_ ` : 
7 _ The material facts will appear: from’ the judgment, | : ^ — 


` - > #Gyiminal Revision Case No. yg-of jog. 00, : 


A 
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. gf 
E „S. Mukherjee for the Petitioner. 


- 


| Chiniahasán Ray and Arun Kumar Das Gupta- for the 
Complainant. ` l 


The iudodieut of the Court was delivered by:—- ` 

P. Chakravartti, J.i—The petitioner _ Kazem Sardar was 
placed on his trial along with- his son Moslem for an offence of 
arson in respect of a hut belonging to one Narendra Haldar. 
Moslem is about 14 years of age. The allegation against him 
was that he actually set fire to the hut and the allegation against 


, Kazem' was.that it was at his instance that Moslem did so. The . 


^^ trial was held by an Assistant, Sessions Judge of'Alipore with 


ad months more. It was álso dirécted that if the amount- of fine . 


" the homestead Jand,- -already referréd to and began to live Gn it. 


the aid of a -jury and resulted im a verdict of f guilty by a majority 
of 3 to 2.— The learned Judge accepted the verdict and sentenced 
the petitioner to irigorous imprisonment for two years and also. 
a fine of Rs. 250 [- in default rigorous imprisonment for six 


was realised, half of it was to be paid: to the complainant as 
compensation. . In the case of Moslem the learned Judge took 
into account his extreme | youth. as also tlie.fact that he had acted 
uüder the orders of his father-and so he passed on him only a 
sentence of detention -till- the rising ôf the court. o 
AT e / X. 

- Against hi$ conviction and sentence Kazem Sardar — 
to the Sessions Judge, Alipore, but the appeal wai dismissed 
summarily. “Thereupon the present Rule was obtained. The 


State did not appear to ‘oppose the Rule but. the. sapaian , 
AOR n ue D 


~ 


^. In order to appreciate the grounds which "were aided on 
behalf of the petitioner, it is necessary to state'a few facts. The 
prosecution case was that, Kazem Sardar ‘became’ strongly desirous 
“of acquiring a plot- of. homestead, land, but the owner of the 
land; one Nilambar,’ settled it with Narendra Haldar, much to 
Kazem’s- chàgrin. To the west of this homestead land there is 


another plot of land, about which also there was sonie, dispute 


between Kazem, and Nilambar: Narendra Halder built : a hut on 


The relations between ‘Karem and. 'Nilambar had- at coné time 


+ 


CRIMINAL. 


a 


1951, 


[ eti dine 


Kazem Sardar 


V. 


The State 
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-CROMINAL, _ ^ ben: friendly. but because of these land disputes they -had .re- 
ur ~ “cently become” strained to the point of a. bitter quarrel. ,, There : 
de = had been litigation with respect to thé homestead land; and there 
Kazem. ‘Sardar, were two’ suits; one of: -which had resulted’ in, Nilanibar's favour 
'*-. « and another in favour of Kazem or his benamdar and: both: were ` 
The diio under appeal.” ‘These facts,- according to the prosecution, . form- 
Chakrabarti, z. ed the background. of the, occurrence which took. place om the - 
DA ^ gth. of September, 1949: . On:that day, so-it was alleged, Kazein., 
t. "> went to the plot of. land. lying | to the west of the homestead land . 
* ‘with a mob of about/100 or.125 men ‘variously armed and & 
carried out an operation-of khopi which has been-explained-as ^ 


iu du retransplantation of paddy seedlings. . After finishing, that job. 


= : -.-: the mob marched back and while they’ were returning, Kaeni 
-+ l7 5. halted neaf the hut of -Narendra.and ordered.his'son Moslem. - A: 
^o 77: to set fire tò it. Moslem did se, with the aid of-a bundle of ` 


-. bürning straw, which he ‘was carrying or-whicli. was handed: over. 
-. to him. by his father. . At the time- Narendra was not at home; 2: 
l having gone to a ‘hat, ‘but a son of his, one -Adrista, .a boy of ~ 
T ~, about 10 or 12 years, was at home. -He-had come back. from -- - 
M a ud school during. the midday- break ‘for his meal and had not gone _ i 
eT s back and at, the time the hut" was set on' fire, he was seated in : 
i. . the verandah, engaged in conversation with three:có"villagers. > , 
` -: 7 The thatch of the hut immediately ‘caught fire, one thatch being - ^ 
f P ` completely- burnt out and- anóther partially. gutted. - Some -of 
'- ^. 5.. the'articles inside: the ‘hut, but: not very many, were damaged. 
soa. On that very day Adrista lodgéd a First ‘Information -at the ` 
| E ‘police station. and _ thereupon police investigation. started. 
^ oe- Within a few days however. Narendra, began tó "think that the- ds 
© > , ` police were, not doing all that they should have done -and ‘he © zx 
Cg. filed: a petition of complaint on-the ‘Rath: of September. 1949. 
ue m , The police submitted-a final report on the '?0th of October and : 
, = the ‘case thert^ proceeded. on the basis ' of- the petition, of` com- . 
i ^07 x “plaint... In due. course Kazem and Moslem - were committed 
l ~ to the court “of session. with the result I have les stated... nr 


TEE Wn “As regards ‘the First Information, | it. is nes to state a ^. 
e ae Bu. more facts. It was lodged; as I have already stated, by | 
^o. Y 0 "Adrisia; but it begins: by saying that ‘Narendra ;was. among “the - 
| 727 + «men with whom Adristà had gone-to the police station. In the 
/ T ^ petition of-complaint filed a fortnight later, Narendrà himself’ . 


NM stated. that fe.’ was. Present. at. the: time - the First Information’ 


- 
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was s lodged. Subsequently, however, for reasons. best known to 
them Narendra and his son began both to prevaricate, and the 
son after stating in the trial court that Narendra came to the 
police station when the Inspéctor was recording the First In- 


formation, stated before the sessions Court that Narendra came 


after the First Information had been recorded. Narendra him- 
self in his evidence before the Sessions Court stated that he did 
not enter the police station at all. 


As regards the contents of the First Infotmation Report it 
is noticeable that almost as much of it is devoted to elaborate 
details of the litigation. that was going on between Nilambar 
and Kazem as to the actual occurrence. As regards the latter, 


Adrista only mentions,Kazem and his'son as the persons who: 


had gone to the land lying to the west for retransplantation of 
paddy and as the men who had come near the hut at the time 
it was set on fire. "The time at which the incident took place 
was given as 32-30 p.m. Nothing was said about Kazem 
haying gone with a mob of armed men to the land lying to the 
west and of returning with the same mob and of setting fire to 
the house in the course of the return journey. These details 
were introduced a fortnight later in the petition of complaint 
which Narendra filed in court. Then for the first time the 
skeleton account given by Adrista in the First Information 


-Report was padded over ir a considerable mass’ of incriminat-. 


ing matter. A 


€ 


pev of this Rule Mr. Mukherjee urged four grounds, 


T three of which can be disposed of at once. His first contention 


£ 


was that the learned Judge in course of his charge to the jury, 
had stated that if any particular witness was found to have 


- spoken an untruth on a particular point, they shquld not reject 


the whole of his évidence but should scrutinise it minutely and 
accept only so much of it as tallied with the circumstances and 
the probabilities of the case and other evidence. I cannot 
imagine what possible objection one could take to that statement 
to the Jury. What the learned Judge meant.obviously was that 
if a particular witness was found to have spoken an untruth 
with regard to one matter, the rest of his evidence did not 
necessarily become liable to be thrown out at once but was still 
to be judged on its merits. I do not think’ any exception can 
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be taken to this statement of the law In. any event, this-state- | 
“ment occurred- in the general discourse with which the learned 
Judge prefaced his charge 6n thé actual facts of the occufrence ` 


e Kazety’ Sardar "and J am not prepared to say. that the ‘misdirection, even if/ 


there was. any, was such -as influenced the verdict of the jury 
porn to the accused or caused any failure. of JHEREE: 


2E The next jeudi urged by Mr. Mukherjee Was that the’. 
_ learned Judge did not stop the public, Prosecutor wheg he: 
started making allegations. against the police. With regard to - 
, this ground’ ‘again, I'do “pot: see” ‘what the learned Judge could 
_- actually have done. - The Public Prosecutor made certain allega- 
-tions against the police; presumably in the. course of his“addresé 
+- tO the jury. "The learned Judge, when dealing with that matter, . 
— gavé. careful directions. so -that thé jury might’ not „be , misled 
l into thinking that there was some kind of collusion between 
the police andthe accused ‘and that if the policé-had not dóne ^ 
their duty, it was, because the accüsed had influenced. them. 
He specifically and expressly directed the jury to: eschew all sus- 
- picion-from their minds and the passage to which M°.. ‘Mukherjee ` l 
took objection was rather strongly. in favour:of:the accused and- 
likely to do him good than the o l E NN n 
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PS 
- The. third objection: a -was~ that - e end ‘Judge 
ought not ‘to, haye referréd,to the litigation between. the parties 
at any event, ought not to have. ‘mentioned the result. of the: 
civil suits, collected from oral evidence, in the absénce of the: 
decrees which .had not beeri: produced. _ Once again, -I fail to. 
see any substance in the objection of Mr.. "Mukherjee. . The 
allegation of the prosecution- -was that the accused had set fire. 
to the house, because of thé enmity existing: between him and 
Narendra and: Narendra’s landlord Nilambar. The litigation 
was the expression of that enmity and I cannot ‘see how’ the 
learned’ Judge acted improperly in referring to. the.fact of the : 
litigation. ‘As regards the result of the two suits, there’ again 
the learned - Judge merely stated the fact that thé suits had 
“ended inva particularly way ^and' it was riot alleged . by Mr. 
Mukherjee that thé : istatement. he made was .a: misstatement. ' 
-Inasmuch as the prosecution | had alleged the litigation and the . 
enmity arising therefrom as- the reáson which- had moved ‘the 
- accused ' to commit the offence- alleged p dicun “themi, reference 
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to, that litigation’ was, in.my judgment, inevitable.. This ground CRIMINAL. 
. urged by ‘Mr, Mukherjee must also fail. 
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The - fourth ' ground, cipal i» Mr; Mukherjee: however Kids S Sardar 


requires-series consideration. As I have stated already, what 


_ was given in the First" Information Report was an extremely 


thin story and by itself Hardly credible. The story put’ forward 


" was that Kazem and his son, man and boy, had openly retrans- 


^ 


planted paddy, if one of the fields belonging to Nilambar and — 
thereafter had: openly come in broad daylight at/about 3 P.M; 
to Naréndra’s hut and. set fire.to-i it in the presence of witnesses. 


-If the prosecution "story remained, as it was put in the First 


. Information Report, it is not difficult to imagine what its fate 


would. have- been at the hands of.any jury. But subsequently 


Care was taken to supplement the account by.an elaborate story 
of a match of armed-men to. the land. lying to the west. of the 
hut, the exultant return- of those men after completing the re- 
transplantation. and. the setting fire. to the house while they: 
were returning triumphantly and still-in a mood of exultation, 
The ‘efféct of the addition of that.story was certainly to make 
éredible what would otherwise be almost incredible and to bestow 


.—at least a semblànce of probability. on what was :othetwise. an . 
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improbable story. My. Mukherjee’s complaint was~that in his 
charge.to thg Jury, the:learned Judge had not.referred tq this 
, discrepancy ;between: the First Ipformation -Report -and the’ 
7 pétition of-complaint. It was- pointed to him that the learned 
^. Judge had) in fact mentioned the matter and Mr. Mukherjée: 
then-urged that, in any event, he had not-placed that discrepancy 
ee the- jury. in-the manner in ‘which he ought to have done 

In my opinion,. this .criticism: is. well-founded. Ás.I have 
ies already, ‘the importance of the supplementary. story which 
was introduced - -by.-the petition Sof ‘complaint -cannot be -over- ' 
estimated. It goes to. the very root of .the credibility of the 
: ‘prosecution ‘case and it -was. certainly: the duty. of. the learned. 
: Judgé to remind the jury forcibly.of the belated. introduction ' 
of details which only made the prosecution story. credible. It is 
_ true that, he lias. referred to the-omission of any reference to the 
“armed. mob in the First Information Report but he has done, 
80" only ‘by: way of making a. bald statement of facts. .The 
manner in which -he put it before-the Jüry.was not,.ih my 


"opinion; ciltulated to bring home to their ues the importance - 
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-'the petition of complaint by- “which | the. supplementary story was 


. introduced. "They were -not directed, as they ought to have 


orem $ Sardar “been, that it, Was ‘important- to consider whether the story of . 
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- the- _expédition | to the ipaddy field was- not a- "deliberate Ain- 


-=> vention, ‘thought of much- later; for the reason that, without it, 
«Ghakravantti; J. the original story. might not recéivé any evidence. at all and that, . 


-if the jury found that it-was ‘an afterthought, they- would then 
"have. to. consider to ‘what condjtion the prosecution. cise” Was. 
~- feduced and whether- they. would still believe: it. It was cét- 
taiply not-the duty- of tthe - judge: to press upon the jury any 
` particular ' view of “the facts, nor was it his. duty‘ to .over-. 
, emphasise any of thé elements. of the particular story or any- of. 
“the defects in it.. But it was certainly his.duty to help | the jury ` 
in‘ making a proper arrangement of the facts in ‘their. mirids 


in accordance with their relative importance so that they might g 
"view the incidents in their true perspective and draw therefrom - 
the inference that commended itself, to ‘them. : That i$ the task * 


of the ' Judge,” to furnish: skilled direction ‘to -laymen in’ the 
. j handing and assessment: of facts." In my opinion in that task ' 
"the. learned Judge- failed, although ; his charge i in other respects | 
Was an | admirable ¢ one. te ee ay 
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"In my opititon, the omission: “of the earned: judge to. draw ~ 


the particular à attention-of thé Jury to the- ‘importance, ot the - 


_ hew story introduced by thé petition of complaint axi ard its bear- 


. ing on ‘the "credibility | or otherwise of the original "story, givers, ` 
- in the First - Information Report was a. ‘misdirection which. 


` affected the verdict of the Jury. "The.case, as. the learned Judge 
himself, says, was. not’ free from difficulty. -His. charge "gives 
ems indication: that -he “was ‘feeling considerably oppressed 
-by the various "iinprobabilities- of the Case, and it is important. 
«to - remejnber that the verdict of the jury was- only a. Majority — 
verdict, a verdict of 3 to.3. `- In: 'such a case, where the verdict _ 


“of the jury was precariously. poised on a :very- delicate balance,.- 
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any, oinission to draw attention to some essential fact: which. / 


__ might have ‘tilted: -the ‘balance on the, ,pther Side, must be 
‘treated as a “material” misdirection. In my. opinion’ such’ a 


" miadirection occurred in the -present case and in consequence, 


ME 


. thereof the verdict. “of the Jury. angor be pup XML 
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Having regard to the’ evidence as a whole, I am also of 
opinion that not only has the misdiréction affected the verdict d 
of the jury, but it has also caused failure of justice in the sense Kazem Sardar 
that the accused did not get a just and proper trial under a v. 


proper direction from the Judge. The conviction and sentence The State 
of the petitioner cannot thereafter be upheld. In the cir- 
cumstances of the case I do not think that this is a fit case in 
which a retrial should be ordered. The Rule is accordingly 
made absolute. The conviction and sentence of the petitioner 
are set aside and he is acquitted. , He will be discharged from 

his bail bond and will be set at liberty forthwith. ‘The hne, if 
- paid, will be refunded. l é 





Chakravartti, J. 


S. R. Das Gupta, J. :—I agree. Qo l ' 
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S.K.R. |, . .Rule made absolute. 
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. a Before Mr. Justice P. B. Mukharji. oe 
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Transfer of Property Act—Sections 58, 68, o96—Suit. by á mortgage on a 
promissory note in his favour, ifa suit under Section 68 of the Act. 


An equitable » mortgage carries with it the personal liability of the 
mortgagor to pay the mortgage money. A suit on an equitable mortgage 
comes within the meaning of Section 68(1) (a) of the Transfer of Property 
Act so that in a proper case the suit may be stayed under Section 68(z) of 
the TIU of olny Act. 

* But a suit on à promissory note only cannot be so stayed under 
Section’ 68(2) of the ‘Transfer of Property Act even if there is an equitable 
Mortgage as a security for:the loan mentioned in the promissory note if 
the suit is not on that equitable mortgage. 


* Application under Section 68(2) of the Transfer of Property Act in 
re: Original Side Suit No. 202 of 1952. 
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UIN MAE B. Mukharji, J. 08 this Notice: of Motion taken out. 
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Mp, i - by the defendant Company, the application iszmade'to stày the * . . 
mE ^. suit:and all proceedings Herein until thé plaintiff has exHausted- 
xps ede ou 4 all bis available remedies against the mortgaged property or until l 
7000 t+ he abandons his ‘mortgage secirity. The application s ‘made 

.' ~ under Section 68(3) of.-the Transfer of Property: ros TEM with’ 


ks p. . 
BET “sub-section ay and: ‘clause: o thereof. . Ea re I D M 
i 4 Ta. order. to EUNT tlie Sonik advanced 1 by the applicant’ 


l Ta and. in order to determine the point raised, it is necessary to ^ ^ 
f refer. to the nature of pleadings in this suit which the Lee d 
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claim: against the defendant company is made aay on the bo 


of its.alleged liability as drawer of a Promissory Note dated the 


| ixth January 1949/1 > for: the sum of Rs. 40,000/- carrying interest 


et 


at the rate of 6 per cent per annum payable on demand to’ the 
plaintiff or order, That is the only claim made in the plaint. 
In paragraph 3 of the plaint the plaintiff pleads that the de- 
fendant also créated an equitable mortgage by deposit of title 


deeds in respect of a” cinema house situate ag Rajpur outside: 


the jurisdiction of this Court but that is only pleaded to ask for 
-leave under Order s, Rule 2 of the Code of Civil Procedure to 
file a separate suit to enforce the mortgage if and when necessary. 
In this suit the plaintiff asks for a decree for a sum of Rs. 47,200/- 
inclusive of interest due on the promissory note. That is the 
sonly decree claimed d the. plaintiff on | this d 3] 


In the „written statement the defendant company takes the 
defence of complete denial of the promissory note, denying.that 
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it drew the promissory note or it authorised the drawing of the - 
promissory note.” What is more the^ defendant company pleads ' 


further: tto, deny the creation of any equitable mortgage and has- 


particularly denied that it deposited Or authorised anybody to 
. deposit the title deeds i in respect of the cinema house with interit 
.to create any security. The written statement, proceeds in the 
~ defence ‘By the submission that if it is held contrary to the 
_ pleading’ that there has. been: a mortgage then this Court should 
-stay all procéedings in this suit until the plaintiff has‘ exhausted 
his remedy against the mortgaged. property or abandons his 
claim for the mortgage security. Even a momentary reflection 


will show that-this submission is pointless because this Court 
cannot détermine the validity of the mortgage in this suit in. 


which the mortgage is not in issue and which suit again .the 
applicant himself wants to stay. The applicant, therefore.is in 
the paradox of wanting to stay this suit and at the same time 
wants this Court to determine in this suit the validity.of the 
mortgage first. The effect of this paradox will be of importance 
-when I discuss the- quéstion of discretion under Section’ 68(3) 
of the. Transfer of sand Act. 
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‘The detcudent now applies to stay this suit under Section 
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68(2) of the: Transfer 'of Property Act on these materials. The. 


only' gros on which -the application is made is that this suit 
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ds orie : under section  68(1)- (a) of the Transfer of Property. Act. 


No question under clauses. (b), (c) .or (d) 'of section: 68(1) of thé 
Transfer of Property Act is involved in this case. The defend- ` 
ant company can only : succeed if. it satishes-in the first instance . 
that it comes “within ‘the. meaning of Section 68(1) (a) of the 
Transfer of - ‘Property Act and secondly if it satishes me that I. 
would in my discretion given to. me, under, sub- section: (2): of that 
_ Section stay t the EE UR . = p ae T EXE 


.7 


i^ M ae 


A “propose, - t5 . deal first. with" the argument' aie: on -` 


w 


rd 
w 


- behalf of the applicant that the. requirements of Section 68(1) (ay= > 


of the Transfer of Property Act are satisfied in | this case." It i 


argued’ that this is a case ‘where the mortgagor company: hag. S 


bound itself to repay the. mortgage money and therefore it comes ;. li 


within the meaning of this section”, This argument raises a very 
du om question of law and nie ca p dii 


ayu Fd 


-On ‘behalf. of the respondent i some argument was advanced 
b an equitable mortgage, does .not carry With it any personal. 


|, liability « of the mortgagor.to pay the mortgage money. "I have. : 


‘no ‘hesitation in rejecting that-argument. An equitable mort- ` 
gage by deposit of. title-deeds is by. the Indian law placed on: a 
similar footing as a simple mortgage.’ ‘The rights and liabilities 
of à mortgagor. and a mortgagee under 'such an equitable mort- ^ 
gage are the same as far as may be ‘as those under the, simplé . 
. mortgage. -That is'plaín from the ‘clear provision. made in. 
‘section 96: of the Transfer `of Pfoperty Act. 'The necessary _ 


. consequence is that a mortgagor under an ‘equitable “mortgage 


. must be- regarded as“ "having personal liability to pay the mort-. 
-gage money, If-it is necessary for me to be more. ‘explicit on, this - 
-point T will. put my reasons in this. way, without referring fo thé - 
-cases cited at the.bar to establish mortgagor's personal’ liability: 
án an equitable. mortgage. I consider it quite unnecessary to” 
refet to stich cases because in mj view Sectiori '58(b) of the- 
- "Transfer . ‘of Property’ Act ‘in ^defining a simple © moft- ` 
' gagé. ‘expressly says that in a pod mortgage : the. mort- 


^ 


"od 


* 
^- 


: A 


7 


= A 


gagor .binds - himself . personally ‘to, — pay. “the. ‘mortgage ..- 


‘money. Therefore- by . the bied. operation. Of'.section - 
g6 and, ‘section. . 58(b). of. the : -Transfer of^ Property .Act an 
equitable inortgage must be held. to be x mortgage | where, the- 
por binds- tuned personally: to- pay the: m money. * 


- 


.. Vor. 90.] HIGH COURT. 
It has been contended on the authority of the Patna decision in 
Raj Kumar Bharthi v. Surajdeo Sahi (1), that the personal 
covenant to repay the loan contemplated in section 68(1) (a) of 
, the Transfér of Property Act refers to an express contract in 
contra-distinction to a contract implied by law. That case 
concerned a usufructuary mortgage and it turned on the 
construction of the particular deed before that Court, and 
cannot be taken as an authority on equitable mortgage. I do 
not wish to express any opinion on the point whether section 
68(1) (a) of the Transfer of Property Act must mean an express 


contract and not a contract implied by law as Wort A.C.J. in- 


that Patna case seems to suggest. I consider that point will in 
future in a proper case require a more careful and intensive 
consideration, and all that.need be said now is that the word 
"express" is not used in section 68(1) (a) of the Transfer of 
Property Act. But so far as equitable mortgage is concerned I 
have no doubt in my mind that a mortgagor in such an equit- 
able mortgage does personally bind himself to repay the mort- 
gage money within ‘the meaning of section 68(1) (a) of the 
‘Transfer of Property Act and that in my view is the irresistible 
consequence of the joint operation of section 96 and section 
58(b) of that Act. In the case of equitable mortgage the Statute 
imports personal liability. It is equally no answer as against 
such clear statutory provision to put, forward English legal 
notions of the differences between legal and equitable mortgages. 
It is settled Jaw, as I understand it, after Lord Dunedin's obsér- 
-vation in the Imperial Bank of India v. U. Rai Gyaw Tou è 
Co. (3), that a mortgage by deposit of documents of title is a 
good and valid mortgage and there is no distinction in India 
between legal and equitable mortgages as. in\English law. I 
therefore hold that in an equitable mortgage; the mortgagee has 
a right to sue for the mortgage money within the meaning of 
section 68(1)~(a) of the Transfer of Property Act. I also hold 
that under such an ‘equitable, mortgage the mortgagor binds 
himself to repay the mortgage money within the meaning of 
Section 68(1) (a) of the Transfer of Property Act. 


|. The real difficulty; however on the way of the applicant 
in this case is the nature of thé suit. In order to stay the 


(3) (1938) LL.R. 17 Pat. 787. ] 
(2) (19:33) L.R. go LA. 385.  - A 
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proceedings in a suit under section 68(2) of the "Transfer of 
Property Act the suit must be a suit by the mortgagee. for the 
mortgage money. The real question is then, is the present suit . 


Nityananda: a suit by the mortgagee for the mortgage money and therefore a 
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Rajpur Chhaya 


suit of the nature contemplated in section 68(1) of the. Transfer 
of Property Act. - 
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Ona construction of section 68 of the ‘Transfer oe Property 
Act it appears. to me- that the words and the context in which 
the words are used. indicate a suit which the mortgagee prose- 


.cutes qua mortgagee for the recovery of this mortgage money. 


Section 68 occum in' Chapter IV of the Transfer of Property 
Act marked. “of mortgages of immovable properties and 
charges" and this particular section appears with a group .of 
sections under:a sub-heading marked “Rights and liabilities of 
mortgagee.” ‘The context therefore circumscribes. the subject 
of this section to the mortgage ann the rights and liabilities of 
_ the mortgagees. -The word “mortgagee” and -the words 

"mortgage money.” must.in my view on a proper construction 
of section 68(1) of the Transfer of Property Act indicate, that 
the “right to sue " mentioned in that section’ is the right which 
belongs to the mortgagee only in his capacity as a mortgagee 
-and ‘not in a. totally, different capacity such as a payee of a: 


‘promissory note as in this case. _ Equally to my mind the words 


" mortgage money” on a. proper construction having regard to 


the definition contained in the second paragraph of section ` 


58(a) of the Transfer of Property Act mean the money secured 
~ ¿by the mortgage and not by a promissory noc The other 
_ words “ the mortgagor binds himself to repay.” in section 68(1). 
(a) of the Transfer of Property Act can in that context only 
mean that this binding. is with reference to the mortgage and 
itsterms. In order therefore to find out whether the mortgagor 
~ binds himself to repay the mortgage monéy within thé meaning 


-of section 68(1) (ay of the Transfer of Property Act, the terms 


‘of the mortgage itself are the only indicia. In other words the , 
personal liability must be discovered to arise on the mortgage 
itself and not dehors the mortgage. This construction is en- ` 
‘forced also by reference to clauses (b), (c) and (d) of section 68(1). 
-of the Transfer of Property Act. A perusal of. these clauses 
unmistakeably points out that in each one of the eventualities 
mentioned . there, the reference is. .. invariably to the mone 
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security. in clause (b) it is the whole or partial destruction of Civn., 
‘insufficiency of mortgage property, in clause © itis the depri- .  —- 
vation in whole or in part of the mortgage security and in clause - 1955. 


(d) .the' reference is to delivery of possession of the mortgaged -Nityananda 
property. . This analysis leads to the' conclusion that when in Ghose 
clause (a) of PRO 68(1) of the Transfer of Property Act the > Yo. 
language used, is “mortgagor binds ‘himself to repay" that pus ae 
should be read as a term of the- mortgage itself, and-refers to m 
the personal liability that inheres in the morígage. p 
EN: l V hss i ` Mukharji, J. 
One more word before I leave the topic of construction o£. 
section 68 of thé - Transfer of Property Act. ,A suit under 
. section 68 of the Transfer of Property Act is a suit for money 
due on a mortgage and the only. decree that can’ be passed under 
^ -this section is a decree for money, unlike a suit on the mortgage 
itself under séction 67 of the Transfer. of ‘Property Act. Under 
sub-section (2) of section’68 of that Act only a particular type of 
suit can be ‘stayed, Before section 68(2) of the Transfer, of 
Property Act: can at all-be applied thé suit must answer the 
description of a suit by a mortgagee for the recovery of fhe 
dep money. No other class or type of suit is intended to 
be stayed. > That therefore is the fundamental postulate which i ; 
must „be satisfied, and it is only when it is such a suit, then 
alone further enquiry is necessary under clause (a) or (b) or (c) or 
(d). of section 68(1) of the "Transfer of Property.Act. . Section 68 
. first confers a right on.the mortgagee to sue for the mortgage . 
` money. "Clauses (a), (b), (9 and (d) of sub-section (1) specify , 
.the instances where the mortgagee has the-right to sue for such 
mortgage money. It also provides that iri no other cases the 
mortgagee shall have such right to sue for the mortgage” money. 
‘The Court's ‘power to-stay such a suit under sub-section (2) of 
section 68 of the Transfer . of Property ' ‘Act is. limited again 
only to the: two instances mentioned in oe and ate (b) 
and in no other. l 007 : " E 
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Reverting now to the-nature of the plaint in this suit-before 
me I find that this a suit on the promissory. note and not on the 
. mortgage at all. - The- promissory note is.a distinct cause of 
action, independent of and apart from the mortgage. No doubt 
, the equitable mortgage in this case carries, with it a^ personal 


"ability of. the "— SM the mortgage D Had 
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it centes Been a suit to recover money. ane: on that equitable 
mortgage then the argument made on, behalf ‘of the applicant 


|, for stay might have prevailed. But the position here is entirely 


Nigel different; The suit ‘before me is not a suit where the niortgagee 
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is suing qua mortgagee for- his- mortgage money.’ In this ‘suit 
~ the plaintiff is suing only as a payee of the promissory noté and 
nothing. else. Such a suit im my opinion and on the construc- . 
tion that I have arrived. at is mot within section 68(r) (a) of the 

Transfer of Property Act. If the personal liability to repay ‘a. 
loan arises independently of any existing mortgage and the.stt | 


is not by the mortgagee for mortgage-inoney, then in my view - 


section eo (a) of the ‘Transfer of Property Act is not ae 


The’ argument that the consideration of ET promissory 
note is the same as- the consideration for the mortgage cannot in 
.my view make a difference in thé construction of section 
68(1) (2) of the Transfer of Property Act or in the result of this. 
“application: - Every . mortgage represents both a, loan and a 
security. The nature and térms of the secufity must be ‘con: 
sidered in each case in order to find out whether they support or 
negative the personal liability for repayment of the loan. In. 
my view as I have already expressed, the personal liability re- 
ferred to in section 68(1) (a) of the Transfer of Property Act 


ds a personal liability inherent in the mortgage and not dehor 


the mortgage or independent of the mortgage. The principle. 
behind this statutory provision as I understand it is,the ‘law's 


‘réluctance to make thé mortgagor personally liable so long as his 


security is there to answer for the debt. -But if the mortgagor 


- chooses to create a personal liability by independent transaction 


like a promissory note, a cheque or other independent engage- 
ment completely dissociated fróm the mortgage, then he is ‘not 
within the meaning of section 68(1) (a) of the Transfer of 
Property Act as I construe it nor within the principle that se- 
curity should' be called up first “before: personal liability is 
enforced. The reason is that by engaging into an independent 
contract for a debt as evidenced by a promissory note the debtor. 
indicates to the creditor by. such a contract that he brings an | 


independent personal liability to ‘answer the loan apart from 


what inheres in a mortgage with ‘personal liability. To repeat 


what, Ii have already said. the promissory note in this case on, 
which alone the .suit. is based. is an a Independent ane distinct 
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cause of action apart Bon the mortgage. | The juristic difference 


in this respect: is as similar as'the difference betweeh a suit on. . 


the promissory, rote ‘and: a suit on ‘the original consideration. 


. Although the consideration-is the same for the ‘promissory note 


and the original loan. they are regarded in law ag distinct and 


separate causes of action, so that although a suit on-the pro 
missory note has failed a suit on the: original loan may be com-. 
peterit as pointed out by the Privy Council-in. Payana Reena. 


v. Pana Lana (1). - The English Court of Appeal decided. the same 


principle -i in Wegg Prosser v. Evans (2), in respect of a cheque. 
and a guarantee, although the consideration for both was the , 


same. ‘Therefore although the consideration is the same both 
for the, promissory note as^well'as the mortgage the debtor in 
such a suit on the note, cahnot turn round and. say that creditor - 


. must exhaust the security first before enforcing the personal 


liability which-he has created independently of the terms of the 


.security. To allow him to do that will be to confound one 


Z“ 


.. section 68 of: the Transfer of. Propert} Act. 


cause of action with PROBE VEA and distinct cause of 


A 


action. OETI i gets ` ! 


T am “adon of the opinion that -the applicant on the 
plaint in. this suit cannot invoke :the. principle Pope in, 


P * tr- P LE 
* - " 
P" L į NE. ~ 


I have didis reason why -this application à must. in anv’ 


event fail. That is ; founded on my construction of sub-section 2 


of section 68 of, the Transfer, of- Property Act: In-sub-section 
2 the power to ^ stay the ‘suit is entirely discretionary ` with the 
Court. “The languáge ‘used in this subsection is "the Court 
may at its discretion." This. discretion. of the Court has un- 
doubtedly to be exercised on cogent grounds and not arbittarily. 


- I will presently-state! the cogent gróunds on' which in this case I 


w 


should ‘refuse to exercise my discretion in favour.of the appli- 


‘cant. But~before I`do so it is necessary to Observe that the 


Court's powér to stay the suit at its discretion is " notwith- , 
standing any contract to the contrary.” .,Any contract therefore - 
between. the mortgagor and the mortgagee excluding the: relief 
conferred on the ‘mortgagor under section 68(3). cannot over-ride 
or fetter’ the. discretion of the Court if the Court is of the 
opinion that inspite of such contract to the contrary the suit 


* (1) gig) L-R. 4x LA: 142. I 
(2) [1895] L-R. 1 Q.B.D. 108. = 
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_ should be stayed. In Tm case the- discretion df the Court will. 
prevail over any such cóntract to the contrary. 


' Now I propose to stafe the reason why the discretion. in: 


Nityananda : this case should never be exercised in favour of the applicant by 


Ghose — 


A 
po VL 


' Rajpur Chhaya 


section 68(1) (a) of the Transfer of Property Act. . In the written- 


Ban Gema statement the applicant takes the plea of denying the mortgage 


Ltd. 


el 


CAPUT OX. 


"altogether. The deferidant company who is the applicant before 


me denies in paragraph 3 of its writteri statement that it created . 


Mukharj,, J. " any equitable mortgage or deposited or authorised anybody tó 
''déposit title deeds in respect of the said cinema house. with ` 


t 


intent to create a charge.’ In my view the applicant cannot have 
it both ways. If thé mortgagor chooses to deny the mortgage 
altogether, he cannot be heard to say that he will invoke the 


statutory relief under section 68(2) of the "Eransfer of Property- 


- Act by asking the mortgagee to exercise his remedies first: against 
the disputed security before proceeding to enforce the personal 


liability of the mortgagor. In my judgment a mortgagor who f 
wishes to avail of the benefit of section 68(2) of the Transfer of | 


E Act cán only do so- on the tacit assumption that there 
“is a valid mortgage. . He cannot deny the niortgage and at the 


..- same time invoke to apply the discretionary: relief. -under 
X section: 68(2) of! the -Transfer of Property Act relating to^ the "= 
mortgage. On this ground I would therefore in any event: ~ 
* ` refuse to exercise my discretion in. favour of the applicant, . d 


` For these reasons I dismiss this appa with. costs. 


I 


- 


H. P. Dutta * Co.: Solicitor for the Respondent, x 


— 


8.K.R.C, S SN ' Application dismissed. A 
3 - 


staying the suit even if the applicant were able.to come within- 


* 


N. K. Das Gupta: Solicitor for the Applicant 2 E. Eae 
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Present: Mr. M. Patanjali Sastri, Chief. Justice, Mv. Justice 
- Mehr Chand Mahajan, Mr. Justice Bijan Kumar Mukherjea, 
Mr. Justice Sudhi Ranjan pas and Mr. Justice Vivian Bose. 


EBRAHIM ABOOBAKAR AND HAWABAI ABOOBAKAR 
^ v. 
THE CUSTODIAN GENERAL OF EVACUEE PROPERTY, 
` - NEW DELHI.* 


[On Appeal trom the High Court for the State of Punjab 
; at Simla]. 


- 
^. 


x 


Writ—Cei tio.ari—Mandamus—Evacuee—Evacuce Properiy—O1dinance 
XXVII of 1949, sections 7; 24—Bombay Evyacuces (Administration 
of Pioperty) Act 1949 (dct^ XXXI .of 1950)—Code of Civil 
Procedure (Act V of 1908) Order XXII, Rule 6—Order written and 
signed before death of a party, if can be pronounced after his death— 
Writ of certiorari where cannot be issued—Legislatuie conferring juris- 
diction on a Tribunal, scope of—Custodian o1 Custodian General, if has 
full powers of an Appellate Court—Rules framed under Ordinance 
XXFII of 1949, Rule s(s)—Person interested in a property being 
declared. an. evacuce property, right of—Right of such person to be 
heard and to. adduce evidence—Such person, if a “ person aggneved ”’ 
unde: section 24 of the Ordinance if an ordei adverse to his contention 
be passed—All orders passed under section 7, tf appealable under 
section a4 of the Ordinance—Crvil Court, power of, in such cases 


After paitition of India, A father of E and H went in September 1947 
to Karachi from Bombay and purchased certain pioperties there. A had 
considerable 1mmoveable properties in India including a cinema at Bombay 
One T gave information to the Additional Custodian of Evacuee Property 
and he started proceedings against A under Bombay Evacuces (Admmistra- 
tion.of Piopeity) Act 1949 in or about July 1949 The Goveinment of 
India. Ordinance XXVII of 1949 having then come in force, the Additional 
Custodian issued on 16th December 1949 a notice unde section 7 of the 
Ordinance and a further notice on 11th January 1950 to show cause why 
the property should not be declared to be evacuee property He heaidw 
A and T after taking wiitten statement of T adjudicated on 8th February 
1950 that A was not an evacuee. He however issued another notice on 
A on the same day to show cause why he should not be declared to be an 


* Supreme Court Civil Appeal No. 4 of 1952 against the judgment 
-and order dated the 24th May, 1951 of the High Court of Punjab at Simla 
(Harnam Singh v Soni, JJ.) in ee No, 1 af 1981.7 
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intending evacuee under section -19 of _ the- Ordinance. On gth February 
1950 he adjudicated, A as an. intending evacuee. On gist Maich 1950 T 
filed an appeal tp the Custodian. General against the order of gth February - 
and piayed that he being the first informant be, under the law, allotted 
the cinema. -On 18th April 1950 the. Ordinance was replaced by Act- XXXI 
of 1950. The appeal was heard on 18th May 1950 regarding the preli- 
-minary objection by A that "T had no locus standi^and that no appeal lay, 
and the order overruling the. preliminary objection was written and. signed 


‘General of- >and communicated “to A's éounsel on igth. May 1950 A died on 14th ' 
Evacuee Property; May 1950. His two sons migrated’ to Pakisthan, and one ‘son “EK and . 


New Delhi. < 


Tl 


daughter H contested the appeal after substitution. The appeal was fixed . 
for hearing on -7th March 1951 E and H filed a petition against the 
order dated 18th May 1950. in High , Court of Punjab at Simla on 26th 
February 1951 undei Article 326 of the constitution prayimg for a writ-of’ 
ceitiorari for quashing that order and‘ for a- writ of prohibition" o1 , - 
mandamus for direcung the. respondent Custodian General to forbear from 
proceeding with the hearing of the Appeal on 7th March 195i or on a 
other date or dates. . This penton was dismissed. On appeal so 
/ 

Held that on the principle of Order XXII.Rule 6 of Code of Civil Pro- "n 

cedure, an order written and ‘signed -but ‘not pronounced before: the. death. 


u 


i 


ze me party: affected by it, could be pronouriced even after his death. 


- 
Ly 


A writ of certioray: cannot "bd — unless it is Mon that the inferior 


: . Court exercised .jurisdiction (1) on a matter into which ıt had no authority | 


4 


— 


^ 


. to enter on; the inquiry or upon, some part of it, (3) in the absence of some 


- 


essential preliminary or upon the existence of some particular facts. collateral 
to the actual matter which -the Court has to try and which are conditions ‘ 
precedent to the assumption of jurisdiction’ by at or: (3) in, violation of: the A 
principles of natural justice ie acted without jurisdiction or in excess of it - 
‘or in violation of principie of natural uge.. 


-— 


-— 2M 


- 


Where the legislature gives a bunal or a body a to deter- 
imine all the facts including the existence of the preliminary facts on. which ~ 
the.further exercise of their Jurisdiction depends it is erroneous to say that 
'the tribunal cannot give, themselves jurisdiction by wrongly deciding cer- 


- tain. facts to exist. - 


‘ | 3 : - L 
The view of Lord Esher, M. R. am Reg v. . Commissioner of Income- tax - 
0) quoted. with approval. o3 i 


Unde on 24 of the Ordinance XXVII of 1949, the Custodian or’ 
the Custodian General _has been given the full powers. of an appellate | 
Court and. can decide. whether.an appeal is competent, whether a party has 
locus standi to prefer it, "whether an appeal in substance is from one or, 
another order etc. ^ T ^ 

Under Rule 5(5) of the Rules frathed under Ordinance XXVII of 1949, _ 
any person interested’ in the popat being declared an evacuee- “propery 

(1) (1888) 21 Q.B.D . - 313-7 : 


! 


- 


= - 
t- 
[i 
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may file a written statement and the custodian shall proceed to heai inter CIVIL 
alia the evidence also adduced by such interested person; and if an ordei is ai 
passed negativing his contention, he is certainly a ‘‘ person aggrieved ” by 1952. 
the order as mentioned in section 24 , ts 
Ebrabim Aboo- 
The views of Lord Esher M R. and Lord Justice Kay in In 1e Lamb Dakar 
Exparte Board of Trade (1) quoted with approval. M 
i pe SHOP QUUM 2d The Custodian 
Exparte Official Recewer (2) appioved. , General of 


, Evacuee Broperty, 
The Additional Custodian has to find and adjudicate whether a certan New Delhi. 
property 18 Or is not evacuee property and whether a certain person 18 Or ad 


1s not an evacuee and such an adjudication falls within the ambit of section 
7 of the Ordinance . 


r 


 Whethei the appeal in substance had been piefened against the ordei 
of the 8th or of the gth was a matter certainly, within. the competence of 
the Custodian General to decide and does not involve any question of 
jurisdiction whatsoever ` 


Secuon 24 confer, a right of appeal against all orders made under 
section 7 and does not specify the nature oj- the ordeis made appealable 


Rayarappan Nayanar v. Madhavi Amma (3) referred to 


The Civil Court is barred from entertaining or adjudicating upon, the 
questions whether the property is or is not evacuee property ‘or whether N 
dn evacuee has any right or interest in any evacuee property. The decision 
of the Custodian whether in the affümative or in the negative amounts to 
an adjudication under section # and is as such appealable. 


Appeal by the Petitioners for writs of certiorart, prohibitions _ 
and mandamus against the Respondents. 


The material facts will appear trom the judgment. _ 


M.. L. Manekshaw, Senior Advocate (P. N. Bhagwati, 
Advocate, with him), instructed by Rajindar - Narain, ee ae 
for the PADS 
- M. C. Setalvad, Attorney-General for India (G, N. Joshi, 
Advocate, with him), instructed by'P. A. Menta, Agent, for 
the Respondent. 


+ 
i R " ` 


The judgment of the Court was delivered by: — 


- (1) (1894) 2 QB 805: - (8 (Q949) 11 F.C.R. 667. 
(2) (1887) 19 QBD. i4. - : 


- w lu] 





: * : ; i $ " i . AE -— z j mus - i . 
a to ] 7> 5 2 . ' : = “r ^ " - . 4 r l E. 
180 . i owe wet THE. CALCUTTA CAW: JOURNAL. a o M * Wor.96. - 
aoc GIVE. M; C. Mahajan, d. — This is an- appeal from ie jodgmést - 
"E LL x Pc of. the High: Court ‘of. Judicature” of the -State of Punjab ‘dated -+ 
Q7 gpa > 
EX Ge ' the 24th May 1951, dismissing : the petition. filed: iby: the ‘appellants: 
Ton “Ebrahim” Aboo- for. writs of certiorari, prohibition and: mandamus against. the ~ 
ee bakar- di vespótident.. E BN le ic X MEIN : 
eo : 3 CTS Ek. L0 i a E ee NOS " ud eue 


= me Cotas Sae bodie Ahl Ralmañ, the father’ of -the apiéllgnts;-. 
_ Evicuee Property, "was. possessed: of considerable: moveable ` as well * aS. immovable: 
s New ‘Delhi. ; properties including | a-ciriema. theatre, -knbwn ` as -the . Hope 
SO Vx 24. Cinéma, a at Bombay,” Soon alter the partition. ‘of, India; ^s 
~ he wernt'to:Pakistan'ánd-was ‘in Karachi in. the ‘month of Sep- - 
Er Cc sd tember 1947 -where he, purchased certain: properties-. in: that. : 


IL aon month, On information" supplied: by one Ték=Chand. Dolwani- = 





Fr - 
7 =- 4 r 
oo» id ^ 


EEE ee “to: the, "Additional Custodian’ Of Evacuee- Property, : the Addi- 
ee o E iy E: tional Custodian. started’ proceedings under the Bombay Evacuées._ 
T7 s » . (Adininistration: of Property) Act; 1949, against ‘Aboobakar in m 
OTD fusce OF about the month: of ’ July i949. - During” the’ pendency « of. the E 
& quss NUS said proceedings, thé Goverriment of, India Ordinance Xxvil , 
"euet 8308 1949. càme into force: Thereupon, on. thé. ‘6th. December, an 
ee acer n 1949" ‘the: Additional”. ‘Custodian = issued: a “notice. to. the , said. e. 
Kc ' Aboobaker under section ’ ve of: the Ordinance: “and a further t. 
NE oe ‘notice’ on, the’ irth January: 1950 to- show. cause Why: this ptoperty . 
Sd um d. - ‘should ' not be'.declared’ to “be - 'evacuee property. . Pursuant to - a 
' p. the said notices an enquiry. was: held by: the. Additional- Custo ; 
^ dian: of Evacuee' Property. who: After recording: the, statement of; E 


t 


a 


c *. I7. te said Aboobákar and:exarmining ‘some’ othér_ eviderice- pro- a 
£U o a ge UM 
ZI ee - duced by. the said "Tekchand 7"Dolwani and. taking into Corisidera-- 

AE T E “tion ‘the written statement filed by: ‘him, adjudicated” on the 


+ 


cAr o 7 th’ February ` 1950 that the said Áboobakar, was not an evacuee.: 
uera ` “He, however. jssued-ánother notice” “to: Abogbakar on the game . : 
LIN CR day calling ` upon : him :to show cause why he. should not be- de" 

2 eee -clared an intending“ evacuee under ' section | 19 70 of the- .said" i 
"S . Ordiriance." “On the gth dni 1950 hé. adjidicated, he cas ~ 


Lo We gr am intending evacuee.. De Dose Hé o WP ud Eoi MA Es 


x ares n r he vt ' F as tad 
o -a 
E: - T * r a- y 

" 
+ 4 4 z 


M T d a on Gn the gist + March "igo; "Takthand Dolwssi bene ue 
P. ONE - informant arid interested in the adjudication of the ‘said ‘Aboo- , 

. bakar_as an evactiee, . filed. an “appeal | against, the: order- of the. - 
s EE ' gth- February“ to. ‘the’ réspondent’ (The ‘Custodian General of. gu 
vr Ln india). paying’: for an ‘order -declaring - ‘thie ‘said ‘Aboobaker ans” 
"NE evacuee and. that he being t the first informant shóuld be allotted `- 


is = . fa - 


= - 
=.> - -— E 
- t - é " 
- n ^ 7 x £ i - ^ - 
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the said cinema. On the 18th April 1950 the Ordinance was CIVIL. 
replaced by Act XXXI of 1950. : 





1953 
The appeal was heard by the respondent in New Delhi on. Ebrahim Aboo- 
the 13th May 1950. At the hearing it was urged on behalf of bakhar 
Aboobaker that he having been declared an intending evacuee A 
and he having accepted that order, no appeal lay therefrom D 
and that the said Tekchand Dolwani was not a person aggrieved Eyacuce Property, 
by any order passed bythe Additional Custodian and therefore New Delhi. 
. had no locus standi to appeal under the provisions of section 


34 of Ordinance XXVII of 1949. | Mahajan, J. 





The hearing of the appeal was concluded on the 13th May 
1950 and it is alleged in the written statement of the respondent 
that the order was dictated by him on the same day' after the 
conclusion of the hearing and was also signed by him and it 
bore that date. Aboobakar suddenly died on the i4th May 
1950 which was a Sunday and the respondent pronounced the . 
order written on the 13th to the counsel of Aboobaker on the 
15th May 1950. By this order the respondent held that the 
appeal purporting to be from the order passed by the Addi-~ 
tional Custodian on the oth February 1950 declaring the said 
Aboobakar an intending evacuee in effect and in substance was 
directed against the order made on the 8th February in the 
proceedings started under section 7.of the Ordinance declining 
to declare the said Aboobakar's property as evacuee property. 
He further held that the said Tekchand Dolwani-was interested , 
in the-appeal and had locus standi to prefer it. Having over- 
ruled the preliminary objections raised by the appellants, the 
hearing of the appeal was adjourned and further inquiry was 
directed to be made in the matter. Notices of the adjourned 
hearing of the appeal were given from time to time to the two ' ` 
appellants. On the goth February 195r they were informed 
that the appeal would be heard on the 7th March 1951. The 
twb appellants allege that they are some of the heirs entitled to 
the estate of the said Aboobakar. Two of his sons migrated to 
Pakistan and one of the appellants is his third son and the 
other appellant is his oríly daughter. 


Being aggrieved by the order of the-respondent dated the 
18th May 1950, the appellants filed a petition in'the High Court 


“ 
^ 


Cvm. .' of the State of Punjab at'Simla on tlie 26th | February 1951. under 


i d 


- ^ v em 
LI il " 
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Article 236 of. the Constitution; praying for à writ of certiorari»; 
'for quashing and setting aside that órder and for a writ of pro- 


Ebrihim Aboo- hibition or mandamus directing- the- said respondént to forbear 


bakar, -from proceeding with the hearing of the said. dec on ihe a 


ae ee “March 195} or on 227 other’ date. or dates. = `] oo 
“The Custodian ° ee eS d 


7 - 
Fea " ~ ^ 


General of E : ' "QN 


_ Evacuée Property, ‘The. pne Hise the, ‘lowing contentions ii the‘ 2: 
. New Delhi. - petition: Ta do de. ^ ve ol - des d E E 
ud `- NL 2S . d 
Mol, 3. ' ‘That. the appeal a " Tekchand Dólwàni - 


Ns 


l The the respondent” was in terms an appeal against. the 
s^ 0. 2 Order of the gth February 1650; and not an appeal against 
the ‘conclusion’ reached on. the 8th February 195o, and. in- 

"5.7 . asmuth as the said’ order was.made against Aboobakar and ~ 
-.  ' mot in his favour, “Tekchand had no right of appeal-agairist 


^ thesame and the respondent had. e Jurisdiction. to entertain . 


4 “4 


a it or make any order therein: . : ea v 


i 


FÉ pit sa * t~ as 
- Mi. 
^ g, hy 8 - 4 a * à jao paf E 


m That- Tekchànd was’ not a person aggrieved by the 
order. dated the 8th’ February 1950, within the meaning of 
section 24 of the Ordinance -and-.was not entitled to appéal | 
; .-^ a -his instance, the. respondent had no jurisdiction to eter; - 

= tain it Or make Any order herein. GEN T : 2d 


* 
` T d 
- PEN 
- - PE " w 


nA a 


aa 3: That’ after the deu of Mb obs. on the igth - 
May, ` 1950 the respondent ceased 10: have jurisdiction to’ 


N 


~ m e "i 4 


. ‘therein. y Re ld AES de ie 


- us ^ 


"CE . The High Court held that. die AN of tlie ym pro- - 
MEE  diounced : on the 15th. ‘May 1950 was not a »ullity arid the appeal. - 


E = ‘preferred’ by Tekchand. was in efféct and in ‘substance’ an’ appeal ` 


+, 


" against the said order. and- inasmuch as no appeal lay at X. 


' 2 . 7. proceed with E anus of the is or make oe QU _ 


© from, the otder: passed by the Additional Custodian’ ón the 8th |. 


. February 1950 ánd that Tekchand -wag a person aggrieved within .'* 


the meaning- of section. -34 -of the Ordinance. It- accordingly ide 


: dismissed ‘the petition with Costs but on the 27th June 1950 


. granted, him leave to appeal to' this Court under Article 133. 0f `, s 


the” Constitution. On the goth July 1951, during the pendency: . 
_ .! of the appeal i in this ca the - ee faal rongis s 


^ 
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t 
: orders OIT, the appeal of Tekchand and. held that Aboobakar was + Gyvi. 
an evacuee and his property was ‘declared evacuee property. A : 
petition under Article 236 for quashing this order.is pending in ` 1952 
RI High Court of ihe a of SOS 





E ` ^Ebiahum Aboo- 
i ` a bakar 


à The learned. counsel for the adipisi canvassed the T LM 
following points before u ^ ! 1¢ Custodian 
woe i: m ^ "ue og à ; $ HE. General of 


- 


y Evacuee Property, 
L. That the nd to the respondent was against the New Delhi 


. ^ Qarder of the gth and not against the order of the 8th, and 
'  . as no appeal lay against the order of the oh the a Mahajan, J. 
had no esc to. hear it^ — 





t — 


E That assuming that the appeal was preferred against 
the order of the 8th, that order was not an appealable order 
inasmuch as section 24 allows-an appeal against an order . 
declaring properties evacuee properties and not against any 
.conclusion.that a. certain person is or.is not-an evacuee, 
and thus no appeal was competent at all which could bé 
heard by the respondent. 


^ 


rn 


Á 


8. That Tekchand was not a person-aggrieved within 
eye the meaning of section 24 of the Ordinance and had no 
locus standi to prefer the appeal.and the respondent ] had no 
Jiono to entertain it at his instance. .. s. wc 


E Nx / 


* 
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-4 That the-order sonuna on the’ 1 5th ite the 
death of- Aboobakar was a nullity, "T 


- ` ~ 
~ HEN" 


At. is, mentioned in the iudomens. of- the High Court that 
Shri M: L. .Manekshah conceded that the death of Aboobakar 
does not ih any way affect the validity of the order pronounced ~ 
by the Custodian General on'thé 15th, May 1950. The learned 

: counsel adopted practically the same attitude before us in view 

of the affidavit of the respondent in which it was affirmed that 

the order in question was dictated on the,'1 ath May 1950 and 

- was signed on the same date.’ The High Court on the principle 

of Order XXII, Rule 65 Code. of Civil Procedure, held that an 
order written but “not pronounced could be pronounced even -~ 
after a geom of- the party storia 


` * 
x 


RE i ua : . "I "d 7 ` 2 ` > 2 ` 
Bio 4. 546 XE Ae THE: “CALCUTTA. LAW JOURNAL. - aw woe [MOL.90. 77 
so ` oan sah eae Oe EM P E Es É E oe a: ME. ane RON 
0o. TOWN | - oD, these: circumstances "the last contention ‘of the learned E 
weeds E “counsel. ‘does not: requite, Any further. Corisideration : wand ig re o 
= S 952. . - "jected. ER. -- DN "e " M p m => ? AN A REM E . ki 7 g bes : 4 
ie cM mcr ES US ES E Z> a Pa wl " . PA DE am * "E o 403 7 dst e 
F _ Ebrahim: .Aboo- D NT vg, Tee Xt v- od ar Doe 
. þakar A The; larger - question. that has’ boa raised”. in: the. , petition. - 
AE " _ pending before ‘the ‘High ‘Court -of£.the- State of ‘Bombay that” -- -` 
The Cuistodian 


 Cenétal: of. : the’ " propertiés of. Aboogákar could not bé "declared, .evácueé- ` 2 


.Evacuée Property, properties after his' death-a$ they had -devolved on"his heirs Cas: ~, 


.. 4'* New Delhi. `- nof raised in ‘these’ proceedings . and: "we have. ot. been invited. 2 
Mot M&S cto- décide it: That. Peng 80, . the question‘ is. deft’ open.” i = 
ae ,  Malajiss J Ex 5 - - at m + T Eu 
i.q aee a 207 The remaining three. queitióhs.: canvassed, before ` “us, unless ' | 
MN eae , they are ‘of such'à- nature as would: make the" decision: of thie : b 
“ha PR es ; respondent. dated the: 18th: "May: 1950: a nullity, cannot -be tlie - ^. 
SRM MW ocu o of.à writ “of - certiorari. It is: plain - that such a' = ' 
0c; c1 i oy writ cannot ‘be! grated " to quash: the’ decision of an. dnfériot. 
ce en 00 I D court. within’ its jurisdiction on the. ground that the, decision is - 
) d e _ wrong. ` "Indeed; ii must “be ‘shown before; such a: writ ‘is issued, | ^. 
s os that the àuthority | which: ‘passed ‘the order acted without, juris: : = T: : 
Ett. EE - diction or, in- excess. "of. it-or in. ‘violation of: the principles óf =~ 
a E natural: justice: : "Want of: jurisdiction may arise ‘from the nature TN 
esr de E d ‘of ‘the subjectimatter; ‘SO ‘that ‘the inferior- ‘court: might- not have ^, «< 
Ce lied Ni authority, tocenter on‘ ‘the i inquiry: ‘or upon some part. of iti.t,. 7 
; 7 E po may also. arise from. the: absence : -of .some esséritial preliminary - i 


1 
= 4 


"Or upon the existence: df some- particular facts collateral’ to the : 
- actual matter ‘which’: thé court has to, try. arid “which” are: -COn- ` us 
s c8 777 5 Lo editions: ;piecedent ‘to the’ assumption” of jurisdiction by it. “But, | 
ES a :^"once'it is. held that the court has- jurisdiction but while exexcis-- `- 
p ee ing itie made à niistàke, the: wronged party. cam only take, the, ^ 
NM cus ? '." éourse prescribéd -by law <for - setting’ matters ‘right ' inasmuch ~ 

ee a p e as a.court, Has’ jurisdiction" to decide rightly” ag "well as wrongly. : 

l wt as -The three , questions ‘agitated’ before. us do not: ‘Seem to -be ques 
E EC d g v tions- ‘which bear upon. the” jurisdiction of the- court of EPA 

AU ae. 6 OR its puthositjto entertain them. NL E nur 
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(We dud qu er Tt Was. contended m no. "court of limiited- jurisdictioti canc "HS 
E NL give itself jutisdiction. by à wrong decision on à. point collateral MEL 
00.779 v: 7 to the merits of the case. „upon ‘which the limit: of its. jurisdiction > 

| . ^ t5. depends’ and that ‘the questions involved. n the appeal: before. 

p EE C spa — were'-collateral .to* the meriti of- the, case, ; As- 
Ce En . usd ont,b N “Lord. | Esher, M. no m Reg v. (Gónmisiqnet-of =; 
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e d “Aappligition i is. often misleading, The learried Master of the 
, Rolls clássified. ihe “cases under two categories ae a. A 
. L2 


ri 


" When | an. inferior court or tribunal or bol: which. 


. has to exercise the power ‘of deciding facts, is first- estab- 
fished by "Act o of Parliament, the Legislature -has to consider 


(RS war 


MS (i). a tlie formula: — above i is quite. plain. but. 
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hem d 
Ebrahim Aboo- 


bakar. - 
se Wu ^ 
The Custodian 
General of 


what owers dt will give t that tribunal. Or body. It ay in gyacuee Property, 


effect. say that, if a certain state of facts exists and is. showii 
tó stich ` tribuna] o or body before it proceeds to do certain 
things, it shall have Jurisdiction to do such things but not 
othefwise. | There it is not for them conclusivély- to decide, 
a -whethier that state of facts exists, and, if- they exercise the 


TE jurisdiction without its existence, what they do may be ques- ' 


tioned, and it will de held -that they. have: acted without 
jurisdiction. But there ts another - state-of things which 
may exigi: The legislature may entrust” the tribunal of 
body with-a. jurisdiction which Ancludes the jurisdiction to 
determine: whether the preliminary State .of facts exists, as 
MEN well as ihe jurisdiction, on fiüding that: 'it does exist, to 


vy 


w-— $ 


ature are éstablishing such a. tribunal Or body with liínited 

: jurisdiction, they also have t to consider whatever jurisdiction 
-= they give them, : whether there shall be. any appeal from 

. their. decision, fo - -otherwise there will be mone. In the 
> second. of the -two cases I have mentioned it ‘is erroneous 


: i further or do something | more. - When the legis- a 


New Delhi. 
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2 application of the formula “to say that-the tribunal oannot: . 


give themselves. jurisdiction by wrongly deciding. certain 


facts to exist, because. the legislature gave them jurisdiction - ' 


to determine ali the. facts, including. the existence of the ' l 


preliminary facts « on .which the. fürther exercise of their 
jurisdiction. depends; 3 'and if they were given jurisdiction 80" 
;. to decide; without any .appeal- being -given, .thére is no: . 
| appeal f from such exercise of their -jurisdiction.”” ° <. 


Ihe tribuna] constituted to 2n appen esd dmder section 24 


has been. constituted in these terms: .* - € s 
3 Any person -aggrieved by an order -— inder ‘sec- 


, tion 7, section 16, section rg or. ‘section 38 may prefer an. 


M appeal in such manner and within auch” time ‘as may be 


o CUm n QR» 313. oe ea 
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The Custodian 
General of 
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THE CALCUTTA LAW JOURNAL. '* * .[Vor. ‘go. 
: (a):to the Custodian, where the original order has ' 
been passed by a Deputy or Assistant Custodian; 


(b) to the Custodian-General, where the original order 
has been passed by the Custodian, an Additional 

“Custodian or an peared. Deputy Custodian.” 
Like all courts of ra exercising general jurisdiction: in 
civil cases, the respondent has been constituted an appellate 
court in words of the widest amplitude and the legislature has 


` not limited his jurisdiction by providing that such exercise will - 


depend on the existence of any particular state of facts. Ordi-'. 


narily, a court of appeal has not only jurisdiction to determine 


thé soundness of .the decision of the inferior court as a court of 
error, but by the very nature of things it has also jurisdiction to 
determine any points raised before it in the nature.of preliminary 
issues by the parties. Such jurisdiction is inherent in its very 


constitution as a court of appéal. Whether an appeal is com: 


petent, whether a party has locus standi to prefer it, whether the 
appeal in substance is from one or another order and. whether : 
it has been preferred in proper forni and within the time pres- 
cribed, are all matters for the decision of the appellate court so - 
constituted.” Such a tribunal falls within class 3 of the: classifi-. 


‘cation òf the Master of the Rolls. Ip these circumstances it seems _ 


to us that the order of the High Court of Punjab that;a. writ of 
certiorari could not issue to -the , respondent quashing/ the: order 
of the 18th May 1950 was:right.^ We are further of the opinion 
that none of -the-contentions raised has any merit OE 


t 


For a proper appratsal of the contention that Tekchand 
Dolwani is not a “person aggrieved ' within the meaning of 
those words in section 24 of the Ordinance, it-is necessárf to. 


.refer to the rules made under the Ordinance. It is provided 


in rule 5(5), that any person or persons claiming to be-interésted 
in the enquiry or in the property being declared as evacuee- 
property, may file a written statement in reply to the written 


statement filed by the persons interested in the property claim- 


ing that the, property. ‘should not be declaréd evacuee property; 


“the Custodian shall then, either on: the same day or on any 


subsequent day to which the hearing may be adjourned, proceed 
to hear the evidence, if any, which the party appearing to show 


* 
D 
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Cause may produce, and alio: evidence which tlie. pariy. claiming O0 Give,- 

to, be interested as mentioned above. may “additce.. In the pro- . — ' 


‘ceedings "before" the Additional - ‘Custodian; Tekchand Dolwani.. . 195% 
_ filed a reply to the written statement of Aboobakar: and adduced Ebrahim Aboo- 


evidence i in. support of the stand taken by him that the. property bakar 

of Aboobakar was: evacuee property: Further Tekchand. ^ Ye; 

Dolwani was. the ‘first informant. who brought to the notice of E ern 
nerai o 


the Custodian concerned: that the property of Aboobakar was Evatuee Property, 
evacuee property: and in view of the order.of the ‘Ministry of New Delhi. 
"Rehabilitation he'was, as a first informant; entitled to first con-. ^ —- 
"'sideration. in' the; allotment of this property the ‘Additional Mahajan, J. 
Custodian was bouitd, to hear him on the truth and validity of 

the information givén by ‘him.. When a. persón is given a right . 


= to raise a contest ' in a. certain matter’ and his contention is 


"negatived, then to sày that he i is not a person aggrieved by the -> 
order does not seem to us to’ be at’ all right or! proper. ‘He is 


b 


zi certainly aggrieved: by the order- disallowing: his contention. 


~ 


Section 34 allows a right of appeal to any person - aggrieved, by ` 
an order. made 'under section 7. - The conclusion reached by 
‘the Additional. Custodian on- the 8th February 1950. that Aboo- 
Pakar wás not an evacuee amounted to ań order under section 
ny and Tekchand_ therefore was a person. aggrieved by that order. : 
"s ` Section 43 bars the jurisdiction of the civil court .in matters * 
/ which fall within the jurisdiction of the Custodian. ‘In clause 
Ha) it provides as follows: — di ' i 
“no civil court shall have jurisdiction to` éntertain Or ^c _* 


2 adjudicate üpon any question whether any property is or is 


* 
? 


in ambit. of section 7 of the Ordinance. ` GT 


- Mot evacuee. property or whether an evacuee nae or has not iia 
. any right or interest in any evacuee property." 


~ Jj 
PEE ` r * ~~ ^ » 


It is clear therefore that the Aaditional. Custodian 'has- to... 
. find and adjudicate, on the questión whether a certain property 
is or is not evacuee property and Whether a certain -person is 
or is not.an evacuee and ‘such, an pu falls within the — .— 
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Toni Esher. M. RI in. n re Lamb Bs x parte Board. of Brae 
(1) observed as follows: —^5 - i T p 
PE i Thé. -focaning. of «the erm person ient was 
explained by this Couit in-Ex parte Official Receiver - -(2)- 

e [1894], E LE 80g. > (4) 887.19 Q.B.D. 174" : 
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AE CIVIL, NT Was “diene determined” that any person "who makes an. 


* A ig “ D Y dus cR UE te " 
T HELM ugs J^ ; `- Bppliätion to.a Court ‘for, a decision; ot airy ‘person whio i is 


- $: vasi. i ^ bróuglit bėforé a Court tõ, subiit io a decisión, is, it- thë z, 








_. - ^gbráhimi-Aboo- ` -. decision goes against him eee a "penton aggrieved by 
A ~ ba car z ~ that decision. dE d b a d EE E n P 
NP LE to l gap e UK LE 
ra MEN. dd Tostice Käy í in tes sire judgriént siáde i the e fellow i 
Ead Eppes, ciii ino Ceci Pos nem 
SCIT T= E "The preliminary objection . to the appeal ds two, 
~ _ cMahgen, Je - fold: (1) It/is.said that’ the Board" of Trade 3 are: ‘ot ; ‘ persons. > 
DNE S Pe ” digrieyed. They:'are pérsons whpin‘ the court..was ‘boutid 
ie ete R Mg 1.2005 hear, ‘if they wished: to’ be heard, ón” "thé vili ôt this - | 
l FOLE "^ gbjectícn, and: the. decisic on has” 'béen agáirist them. How . A 
Ae oye E eu " it'can be said that they. are not “persons, aggrieved,’ by, ‘the 
^" ge N F | decision, passes my understanding. Wher’ two persons. are.” ie 
A E © ‘the position of litigants, before the High "Court, and the, E 
Eo 09* uoi :  decisiori ofthe- court goes apaihst one o£ therm; - how it cari 
Le C755 s be sdid that he is not a“ peni- aggrieved ' by: the decision, I -. 
0800 5. ^ ^ C., cannot understand. - Fam cléarly of opinion that the Board - 
EOM fu t6 ` Were. ' persons , aggrieved.” by this decision Ther, (3) it is. 
4 ks PLU. t ‘said: that the decision’ ig notan 'ofdet." Whel thé High | 
et ee “+ Court makes a. declaratiori “of right, and Furthér orders’ the’ De 
E* a (0 75. ..5 Seosts of the application tò be- paid (which is the’ common pom 
i 200 7 7.0 “formhere used), dnd 'that- is; drawit up: ‘and ééaled i wich the č 
ne i ans - geal of the Court, and, I suppose ‘placed 3 on "fecórd, as all 
o 7 7 50.25 7x orders of the High Court diré, it seems’ to iné that. it: is. : 
"m Mm an nd òf; the Court: " A 2 be 
ais : "e s in our - opinion;. T ekchand Dolwani is a _ peisont agürieved - it 
' __'> “within the rule stated in-thé.decision mentioned above and the > x 
2050,77 0 respondent rightly. held that he ‘had locus standi to préfet the - 
] de E i 2 appeal : pt - M P iu Bur P l : PT 
ae Thé. next point did ‘was that thé: appeal had beži ` ie : 
"E LN " feired against ‘the order/of the gth Febrüaty. and! hót à 
EE De ^ -. the.order of the 8th and that the respondent had no. perio ac 
ac 86! pe to hear it. " Whether the appeal iri substáhcé hád béen  préfetred. 
2 uc against. ‘the order of the- 8th or-the order ofilié oth” was! a Yüdtter-: 
B x which” was certainly wit vithin the coimpeteticé of ^ the fespondent ~ 
P to: decide and does. thot invok ve any question 71 jutisdici ion cos 
* P 2 Eu Ba : i ~ "E , oe 
; no o- E i > BRUN S f = EI - 
e ) PX j jesus ` ni - Fs 2 X . " 
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. soever.. Be dist as it May, we. have. sanna the memorándum . ONL. 
` of appeal presented by Tekchand Dolwani to the respondent 

1 
and it'appears to us that the High Court was right when it Sn 


„held that the, appeal was in effect arid in substance.an appeal Ebrahim Aboo- 
"from the order passed by the Additional Custodian on the 8th panel 


February. The relief claimed in appeal concerns the order of The omes 
the 8th and the grounds of appeal only relate to this matter. ^ General of 

. The only défect pointed out was in the description of the order Evacuee Property, 
attacked in appeal. It is well settled that such errors of des-- New Delhi. 
cription ‘cannot ibe allowed -to prejudice the right of a party. 
The two orders of the 8th and gth made on consecutive days, 
though under different provisions of the Ordinance, were ‘inter- 
linked and the latter order was merely consequential on the 
conclusion reached on the 8th and-the description in the memo- 
randum of appeal that the appeal was against the order of the, , i 
gth cannot be considered as really an error ob a kind of which . 
serious-notice could be Maken, á 
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The last point raised:before us was nottakeri in the High 
Court and therefore we have not the benefit of that court's , 
decision on the point. 'It was cóntended that no appeal lay 
'.against the order of the Additional Custodian dated the'8th 
.. February declining to declare Aboobakar an eyacuee, that the 
B order that the Custodian is entitled 'to pass under section 7 

; an order declaring any “property to be evacuee property and 
aa it is ‘this order and this order àlone which is appealable ` 
under section 24. In our opinion, this contention ‘is without 
force. - Section 24 confers a right of' appeal against all orders 
made under section 7 and does not specify the nature of the 
orders made appealable. In an enquiry ‘under section 5. the 
first point for adjudication is whether a oie person falls 
within. thé. definition of the word “ evacuee’ given in the 
Ordinance. If he comes within the ambit.of the definition, 
-then any propery held by him becomes evacuee property. The 
civil court is barred from entertaining or adjudicating upon the 
questions whether the property is or is not evacuee property, or 
whether an evacuee has any right or interest in any evacuee 
. property. The decision of the Custodian whether in the affir- 
mative or in the negative amounts to an adjudication under 

section 3 and 1s as such qosiude ue ` 
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"Cmm... Tt was- conterided that die. ihe Cüstodian. rao Cee 
t Mc 


Mou Ts that a certain’ person is not an evácuee; then he ‘is not. T 
B p ^ - "entitled “to- make ány. ‘order, whatsoever but has- just’ to- file ‘the, 
. Ebrahim: ae ‘proceedings. This: .contention- ls" $' unsound. - When” a certain .- 
5 a6 „bakar - " person: ‘claiming to be ‘interested. in getting a property declared: 
as ius "E evacuee property iè allowed. to. put in a- written. statement. and ` 
8” General OE lead, evidence, them .the decision of the ‘court whether favoür-- 
'^' Evácuee Property, able or- ‘unfavourable to-him has to take the form’ of an adjudi-^* 
s, New- Delhi. cation and necessarily, amounts . to an Order: Reference in this. 
^ 7 — £1. connection, may be madé ‘to thé decision. of.the Federal Court. T 
* Mana, de tin Rayarappan Nayanar v. “Madhavi Amma (1) oman ‘analogous ds 
dut cem ee . Payee) ofthe Code- of. Civil: Procédure contained-in. Orders ^. 
WE T XL -Rule*1 and XLIII Rule 1- (s). -Order XLIII Rule 1 (8). 
p we M ids d TER any; -order made under Order- XL Rülé.1 Áppeslable,. while - 
mL £77 Order XE Rule 1-only empowers | the court to appoint a receiver. ; 
l EEI was beld- that the order: removing’ a receiver Was. appealable 


. CV. 2 = under Order*XLIII 'Rule 1. inasmuch. as such: an orde r fell within. ' 3 


Wee a e ambit of Order XL Rule 1 and the power. of appóinting à 
EG 4 E recéiver included: the power. Of. removing or dismissing "him:- 
pM s Tr ` -The- present. case. stands on a-higher footing.. ~The : ‘power: of- 
M o VE. ' gianting a/certain relief includes Obviously thé power. Of Dow 
P hee -7' that relief. - In our: opinion, therefore, tthe’ order made by the* 

eic ^ n a Additional Custodian refusing to declaré Aboobakar an evacuée , ; 

eno 37-41 and his ` property evacuee _ property was an: ‘order miade under’ - 
ee section, 7 ot thé-Ordinarice and: was. therefore appealable, under-~ 

IU oa " section 34. ub v S T s co dn e 
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acu ac a The result is ‘that A appeal Hik ind is dismissed. with | 


" 
am * 

- - - 

$ - ^ ? 

Er ` Peek - At ae 

e ^ / 0 -7 M og i i T 
= hj Fi us - + ao 
° w - 


a * 2 x 
t 4 


X 
HAEC: cabo s ` z * 
= X - r a ee ee. A : at “ $a fe. Pid £ m E -" 
* - - a a ^ us LM 
" ` a 
ers os J aae ^ NL: 46 - -$ 
fe 2^ we 2 * "a - -s *4 - - * 
" * “ ^ y- 1.79 * > = a * PS e n 
: “£. - t = a“ 
$4 ` -- SC. < 44 ‘ I GSTHISSCO Wi COSTS... 
* ^ - ond aw 
e le + e * * - a* Lun 4 ui a á “~ 2 tw + t TaN 
+ - * = n - + 
7 z m * » a“ t E 2 " E we 
- > » - s t - - gu “ fs 
, + Lx urs d a a f y " an t e^ id ar x - 
v = * ds ex - - - Á ^ tue A + 
- > P4 l " . °* A py i - - " a 
e. 0, (1949) 12 Bf - « ru 
- i - -7 
e.c Uu M X - Fes, 
t * = " icd r > eee - x ' Po 
- 4 F » T - ^ 
e 
M me * m L rp x ^ d -= So Pa 
v i ^ 1 - Y m a S ^ 
o ` : : "now F Shah: ue S , * 
^o TM ELT han vue E - wa 
e 
" z > a z A “ " 4 - we r - ty 
ra n: N - ^ -- „~ 
~ T ^ E E - os 
^ * m 
- a ^^ * 
x - in 1 t =. = - , - * 
- A ~ + - . 
P d X z - uc 2 x 
^ 
F - T X ^ = p a t 
7 hi t - €x Aine P - 
- w ~ t t a ' 4 Fy m A NN S 
-. 1 = 
P ^ uu "E " y - 
1 " x 
hd - 
^ n - - 0. - PEN / 
r B q ^| ay "Eai ^ x n -— + = 
ES ` + T ` - - 
"a "à - 2.7 x - 
= A Eis -9 ~ ~ w- a 03 " — - e -x 
- P - 2 - - 
— - Cad ^e p 
+, = LA - — - > , 
`~ à ~ - uS ul - ye -y = 
2 Få n 2 - - 3 ne a, ^ 06 = ~ 
= - ~ - - "S r * ^ z - * ~ ^ 
= € i, a -F - M ir Sox uu PEE M. - x om -ila i D x ~r a " 
- ` e t * C z - ` re = + x * ^£ * 
E ` * t ~ * Ed - A - Sia | = eee 
pe B 
- -7 a S - -+ - E = ` 5 = = 
- = & EN z D - $ : 2 A à LX M A 
e fo ~ x T r 
- - - t m T * * 
- € - 5 b ^ me "m w - 
1 - 
^" \ * 3 Lal ah - r 4 E» Ls 
: 4 5 " F- " ; i 
a 4 " 3 i a z 
- ' T ^ * x EA PS ^ ” à 
4 i A rz ru toa u — 
x ^ Led - d -a = = ~ ~ t 
e ` F - - F » ^ x “a 
e = * z - - A ` s = v 
- = 1 ~ 
as Ne = va * ^ ak Pa " = - ye 1 x v = 
t + 
n Y. TP + LZ - tu » 
T 2 ET de jT = = v à * 
+ -r r m - yx : a 
» *» 2 ~ be - - - a à x x M F: P a? rA 
E k i * " it A 
- - -— A rm + á é - 1 - 7 bw + 
x y 2 


,Vot.go] — ..^7. 7 c. ^. IGE COURT.. . 


Eus A 


^ ^ 
‘ 


9 / ORIGINAL CIVIL. 4X v md 


- - e P 


Before Mr. Justice R. S. Bachawat, 


"P v NARENDRA NATH DAS :. 
AE. em Oe, o a 
: JNANENDRA DATH DAS -AND OTHERS. * 


Suit for bakin of a dwelling house jointly, ned by "the members of 
a Hindu family—Principles .on which such partition. is to be made, 
discussed. - ^V | -4 


£ 
— 
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- When a dwelling. house jomtly owned by the members of a. Hindu. 


family, separate in food and worship, is sought to. be partitioned, every 
member ordinarily has an-inherent right to obtain -a slice in his share. 
But, if partition - -be destructive of.the intrinsic value of the property, the 
court-may, in cases, coming under Section 2 of the Partition Act, direct a 
sale under that Section.” But, where Section 2 of the Partition Act is not 
attracted, there also the court has jurisdiction ‘to «direct ‘sale independently 
of the Partition Act. tA sale among the co-sharers subject to a valuation 


, made by the court is the best method of determining which of them' should 


retain the property and what sum is payáble by him by way of compen- 
sation to the other co-sharers. IE no offer' over the valuation is forth- 


coming from any of, the co- ha the Tepe will: be sold py public 
‘auction. ES x e n - 


- `~ 
— ad 
\ ~ * “ 


$ 


STE a Xo- sharer has ‘made any impiovement, he can compel the other 
".co-sharers personally: to contribute to the cost of such improvement. But ` 


this can be done only in certain. contingencies. . Apart, however, from' the '..- 


^right of contribution from the other co-sharers personally, the improving 


L3 


co-sharer has, in proper cases,-also a right to equitable relief on partition. 
There: must, however, exist'good faith to-raise this equity. The fact that 
the improvement ^was made against the wishes of the other co-sharers 
and inspite of their active protests . is not sufficient to. disentitle the 
improving co-sharers to such "relief. —IE there.has been any. increment in 
the -present value | of.:the^ property owing tó the improvement and if. the 
property has to be sold instead of. being partitioned, a sum representing 


the increment in the present value of the property but not exceeding the - 


actual costs of the improvement should first- be pus to the improving co- 
sharer out of the^sale proceeds. - A 
Increasé in municipal. taxes owing to the- improvement should be borne 
2f the improving e co- Sharen” ro ` 
JE there has beds OA of access of fight and air of the portions . 
occupied by 'the- other co-sharers, improving co-sharer XE have to pay 
compensation to the. other co-sharers. 
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Súit for partition -of premises, No. 2 Hari Ghose Street, 
-Calcutta which is the dwelling house of- me parties. 


. The material facts will appear pour the > judgment 
M. R: Bose for the Plaintiff. 2x 


i i! 


EN 
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l ane judgment of the Court was as follows: — ` 
p 
R., S8. Banhawat, ` Jet "This Js" ‘a suit for partition ‘of 
Bonis ‘No. 2, Hari Ghosh Street, Calcutta. The premises is 
the dwelling house-of the: POE There is no- ‘dispute with 
. regard to shares. ts ais - , 
; The dispute is in what manner the property should be dis- 
posed ot having regard. to. the fact that partition is’ not possible 
and -also whether some of the. defendants are entitled to any 
relief on accout of certain improvements, and repairs made by 
them, and if so, in what "manner. - “ 
^ It is admitted that the property cannot be nt: or 
conveniently ‘partitioned .by metes and .bounds. The plaintiff 


` requests that the property be sold by public auction. amongst the 





* 
è 


co-sharers. Such request does not authorize a sale under section 


of the Parti-ion.Act because the plaintiff owns less than à 


moiety of the property. The defendants reqùest that the pro- 


perty be sold among the co-sharers. Such request again- is not 


.'a request. as contemplated by section 2 of the Partition’ Act: 


Ramprasad x. Mukandi (1). .I have therefore mo power to order 
sale under the Partition Act. The question therefore arises. ` 
whether ‘I have jurisdiction to direct a salé, amongst the co- 
. Sharers independently of the Partition Act and: if sO n what _ 
manner such. sale should be held.- ~ TE. T i 

It bas beer held in ' England that independently of the 
jPartition Act the court has no jurisdiction to, order sale against . 


the will of a co-sharer, Griffies v. Griffies (2), but that it has . 


such jurisdicticn if none ‘of ‘the co-sharers' oppose the  sale~[See ` 
Davis v. Turkey | (3); Story. on Equity Jurisprudence, Article 
654, Fool-note? The law in this country also appen. to be 
the same. See Debendra ` v. Handas (x ! 


ta 


4) [1029] ALR. all 443- Pii (9) 0869): u WR. 679 (Eng). 
E (1863) 11 W.R. 943 (Eng). Sud a 15 C-W.N.: Bue um 


" 


* 


f 


Li 


Vv $ f 
OL. 9o.] . _ HIGH COURT. 


Every co-sharer has an inherent right to enforce partition. 


. of the common property and to obtain a slice of that property 
as his share. He cannot be denied this right on the ground 
that-Partition is difficult or inconvenient or destructive of the 
value of the property. Mayfair Property & Co. v. Johnson (1), 
Rabia Khatoon v. Md. Al: (2).. The common property however 
need not always be divided into equal portions for the sake of 
partition. A Court of Equity, like a Court of law is not res- 
tricted to a mere partition of the property. With a view to a 
more convenient and beneficial enjoyment of the property it 
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may allot unequal shares to. different co-sharers and to make up , 


for the inequality direct payment of owelty or compensation 
money by the co-sharer to whom a larger share has been allotted. 
If more than one property is to be partitioned, each property 
. need not be separately partitioned and the Court may allot 
one property to oneco-sharer and the other property to another 
with a direction if necessary for payment of compensation 
money. (Story on Equity Jurisprudence Articles 654, 658, and 
Ramesh Chandia Mitter on Partition p. 399). Even if one 
property is to be partitioned the Court having regard to equities 
such as long possession or improvements may allot the property 
to one co-sharer with suitable directions for payment of owelty 
money to the other. Sm. Puddomonee Dosee v Dwarkanath (3). 
If the partition is destructive of the intrinsic value of the pro- 
perty, then-again the Court can allot the property to one co- 
sharer and direct him to pay compensation money to the other 


co-sharer in lieu of a share, Ashanullah v. Kali Kinkar Dutt (4)- 


A sale amongst the co-sharers subject to valuation made by the 
Court is ‘the best method of determining which of thém should 
retain the property and what sum should be paid by*way of 


compensation by the co-sharer retaining the property to the’ 


' other co-sharers and order for such sale was made in Ramprasad 
v. Mukandi (5), Mohit v. Pranab (6), Pannalal v. Hrishikesh (7). 
This jurisdiction is exercised independently of the Partition 
Act when the property cannot be partitioned. I am of the 
opinion that on the facts-of this case this jurisdiction should be 
exercised and that a sale among the co-sharers should be 
directed. 


“(1) [1894] 1 Ch. 509. (5) [1929] A.LR All. 443. 
(2). (1936) 40 C.W.N. 1208; (6) (1930) 52 C.L.J. 68 
(3) (1874) 25 -W.R. 335 (343). (7) (1948) 86 CLJ. 144. 


(4) (1884) LL.R. 10 Calc 675 
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` constructed 3 rooms.: "These-rooris, aré raised .on pillars. resting. 
-, . on’ the first floor ‘of the’ premises, The result: ‘of this -construc 


Ao. (Hu : tion was that-access of light arid: air to the portion of. the premises Pr 
D Ide cese. gS occupation was obstructéd.. ‘Construction/of, these rooms `; 
|. 7,*.'' was commenced irispite of vigorous protests by thé "plaintiff. « 


Kc "Thereupon the plaintiff. instituted proceedings. before-a Magis - 


“a. 7 . — {trate and obtained an- injunction restraining: further” construc- 


~ tion. The plaintiff however could not afford to carry on an.” 


- "m 
-— = 


` he would‘ not be able to live in the; ‘house if the litigation was ^. 
^. * .' continued by him. : Under advice -of -a : .félation of his he in- ' 


2 "2 formed the. Magistrate- that’ the. matter was. settled. >The | 


re injunction was ‘thereupon , dissolved and. “these - -defendants com- ' 
5*5 *2- pleted- the construction of the rooms.and occupied: them. The 
LAM plaintiff at no point of time actually consented to the construc: ' 


"43 >. tion. “The plaintiff- never agreed. to contribute the expenses: of- . 


TM - the. construction. . The defendant's case that- there, was such 
«£F oL J zaha 


a : agreement Is false. * - m “oS 4 ve De 


P 
t T $ E d - 
P E - a ->` u 
r - t D 
, 


PM E "The parties à are Sdent or wives of a from | 
E .. ` d common ancestor but they are-not joint in food and worship. | 
v.  Wheir-income and expenses are entirely separate’ and this state 


PEN l ‘of things has continued | for a large number of years. ' ' "Their p Py 


S3 only common interest is the premises in the suit; which is thei ` 
joint. property. The. parties cannot be consíderéd: to be-mem- 
ee 7 us bers of a. joe Hindu family in any; serise of. that term. > 


` 
- 


P r - è e 
- 
T 


The. plainiig ous di having regard t to “the. conduct 
e . of the defendants and ‘having: ‘regard to the active protest made - 
~oo by him the defendants are not entitled to any “relief on account - 
^ * ef the improvement and repairs and that. the’several -rooms 


"LET EOHsiTU cte by: ane defendants being added. ‘tos the- common 


oe: x Pe 


T MN u g a a LAW JOURN e. . [Vor go. - P 
i Cm, » With regard. to. "improvements tnu: repairs the dai n 
uw EP 5 and 6—Dulal, Harendra and Jogendra; claim: that. they spent ` 
S e * a sum of Rs. 15,000 /- en improvements.and repairs of the pro- 
Narendra Nath perty and that they. are entitled to re-imbursement of the ex- 
- ce * penses from the other co-sharers. They base their-claim upon 

' "an expxess agreement and they a f table relie E: 

j ue pr My find » y Iso. ask or equi e eliet of Dx 
"pas. - ab d y ing of -fact -on this- point i is as D 7 

l Bachawat, Je adis Or. abdut August/September 1948 | ‘these 3 defendants 


Por i5 Qu "expensive, litigation.: He had also reasonable apprehension that .' .. 


r 


* 


Vor. 90] ZEE be HIGH COURT: 


property: have become “part _ of that property and- SORRY -be- 
longs : to all ‘the co-sharers and therefore: should be E 
'- by metes- and bounds amongst them. irs 


A Ço- 'Sharer who improves common land has’ not by reason 
. of such improvement only à cause of-àction against the other 
.Co-sharers for corítribution to the expenses of thé improvement. 
Fhe cosharér'making the improvement can compel the other 
` co-sharet personally to contribute’ to the expenses of improve: 
ment if he establishes any ‘of the IORONIDR causes of actions: — 


(N 


* 


- (2). dt there is an express contract for such con- 
tribution. eed AE i 


-- 
. t 
w m 7 


E B 
i jc 


- (By. If the monies were spent at the T Or r implied 
request of the' other co-sharers. eu v. Dickson (1). 


-~ ww? 


- 


- 


`~ 


(9. If. a case, under section, 40 of the Indian Contract 
Act is ‘made out. Jarao- Kumari v. Basantakumar (3). 


Upendra v. Naba” (3) and Sriram Raja v.. Secretary. of 
State (4. l 


^: 
1 ^ - 


. (dy. If the co-sharers are members of an undivided 

. Hindu joint family: ‘and the money is- spent on undivided 

property enjoyed in common bysthe members of the joint 

.", family'for the benefit and advantage of^all members alike. 
Muttusvami v. Subramanian (5).' 


a - 
~~ e 


4 

In uy: ‘view the daia for contribution by the defendants 
personally must fail. There is no express contract. Ihe 
expenses were incurred against the wishes of the plaintiff. and 


not at his request express or implied. < A case under section: 70. 


of the Indian Contract Act also is-not made out. The im- 
‘provement was made against the desire~of ‘the plaintiff and 
inspite of his active protest. and was therefore not done lawfully, 
The plaintiff never Peete} the benefit of improvement, 


ay (1884) 15 QBD. 60. E 
(2). (1904) LL.R.. g2 Cale. 974. - mr 

(8)^ (1920) -25 C.W.N. 813. o P. E ws - 
(4) [194g] LLR. Mad. 556. 

(5) (1863) 1 Mad; H. C. Rep. 309, -7 © — 
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. Apart from the "right of contribution from. the other co- 


sharers personally, in an appropriate case the co-sharer making 
the improvement has also a right to equitable relief on partition i 


‘Narendra, Nath on account-of the: improvements made by him: A court ‘en- 
` trusted with the duty of partition is bound to give | due regard 


x Das 
V. 


_ Jnanendra Nath ` 


. Das. 


lt 


. Bachawat, J. 


4 


to all equities between. the co-sharers arising out of their common 
„ownership. Da NH 3s pos 


æ 
a 


-. The title to equitable relief on account of improvement: is 
not based upon contract or upon proof of concurrence or request 
by the other co-sharers. It is founded upon' the desire of the 
Court to avoid the inequitable result’ of permitting a -co-shafer 
to take advantage of an improvement for which he has contri- 
buted nothing—U pendra v. Umesh (a). In Subbiah v.Gundla- 
- pud (2), iť was held that in order to entitle the co-sharer ` 


~ to equitable relief. on partition concurrence of. other co-sharers 


is necessary. In, my.view, this -decision is erroneous. This de- 
cision. ‘has been considerably shaken even in ‘Madras by. the 
. later decision in, Periakaruppan v. Arunachelam (3), “of course - 
good faith is necessary to raise this equity.- The only good faith 
-required is that the improvement should be made honestly fof 
the purpose, of improving the property and not for the pur: 
. posé of embarrassing the other :co-sharérs- or, encumbering their 
' estate or hindering partitión---See Freeman on Co- tenancy and, 


Partition—and Edition, Art, B0 | X i 


A % i ^-^ 
a 4 


~ 


. Our court has always looked upon with great favour à à CO- 
- sharer constructing a building | on the” common land. Sole. . 
“occupation 'and building on, ‘common land by itself is not ouster. 
Construction. of. such building does not by itself entitle. the 
other co-sharer to a decree forjoint possession. ‘of the ‘common 
` land. Dwijendra v: Purnendu (4). Basanta Kumari v.  Mohesh, 
(5). Nor can the: -other co-sharer obtain an injunction restrain- ; 


ing the construction of the building. unless a very Special and 


^ 


-strong case is rhade out—Ahshay. Kumar v. Bhaja Gobinda (6). 
` The claim for equitable relief on partition arises even if the 
Q) (910.15 C.WLN 8375. > 
(2) (1922) LL.R. 46 Mad, 104. 
(3) (1926) LL.R. so Mad, 582.” : 
(4) .(1gogeto) 11,C.L]. 189, O. o; TEM MP 8 
(9 pig) 18 GWN, 888.00 00s ss 7. i un 
. (©) (192p) LL gy Cale, Grea ee ee a 


" 
” < = hd 4. 
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improvement. i is made o or'à building is uude. in spite of Civi, - 
the active protest òf the other.co-sharer—see the observations in ` —— 
Akshay -Kumar v. Bhaja Gobinda a (1) and Hemanta Kumar v. Ria 
—— Jute UE) (3 Narendra Nath 

i "X. ^. Das 

The court, however ‘is entitled to ake into consideration Mi 


- the past conduct of the parties and to mould thé- equitable relief ieri Nen 
accordingly. The court is bound. to see. that bécause of the 
i Construction, the QUIE co-sharer does not suffer - so injury. Bachawat, J. 





+ 


The decision i in Thakoor Chunder. Bund y. ‘Ramdhone 
Bhattacharjee (3), shows - that according to the common law 
of India, building and. other improvement: does not by mere 
accident of their ‘attachment to. the soil become the property 
of the’ owner of the soil. In my view, when a building is 
constructed on common soil or added to common. building, 
the addition ' ‘or the improvement does . not ‘become common 
property by. reason of mere affixation to the. common goil or to 
` the common | building. 


r — ir 


Evens T joint family, a building which 
- is constructed. upon ancestral, land by a member of the joint 
/ family. out of his separate fund -does not. become ancestral pro- 
^. perty, simply because the building has been. added. to or con-: : 
.Structed with the aid of the ancestral site. Nutbehary Das v. 
-Narilal. Das (4). _Periakaruppan: v. Arunachelam (5), Kali v. ` e 
Chandrika (6). -The decision in Venkata v. Bénkataramayya (7) 
seems to "have decided that an upper story added to an ancestral 
' building became ancestral property simply because it was built 
' , upon the ancestral site and foundation requires. reconsideration. E 


^j On the he hand, in the disce of any estoppel tHe con- l 
- struction of a building. by a co-sharer on common land, does not `; - 
destroy the title-of the other co:sharers to. the land ;biult upon. 
- Rasak Ali v. Abdul Rashid (8); Hari Bhusan v. Shaik Abdul- (9). 
A Partition; Court endeavours to adjust the conflicting rights 
of the co-sharers with regard to the common property and the 


(1) (1929) ILR. 57 Calc. oz. . — '(6) [1927] A.ER. Oudh. 335. — " 
. (a) (1914) 19 CWN; 443. - (9) [1940]. ALR. Mad. 636. 
(3 (1866) 6 W.R. 228. (8) [1936] A.I.R: Calc. 524. 

= (4) (1996-37) 41 C.W.N. 6g... (9). Dios] ALR. Cale. 54- i 
(5) (19:5) LL.R. 50, Mad. 582. E 

c uU 
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improvement and to allot the cuprovedient to the co-sharer 
making the improvement as far as it can, consistently. with the 
allotment to the other co-sharer of his share in the common 
property. U petam v. Umesh Q). i 


It has been held-that where it “is impossible for the other co- ` 


sharer to obtair his share without including a portion of the. 
improvement, the improver must lose the benefit of the equity 
and that he cannot compel the other co-sharer to pay for the 
improvement ànd in default to take a smaller share. Solaiman 


v. Jatindra -(3). This decision is based: upon a passage in ' 


Article 510 in Freeman’s Co-tenancy and Partition quoted in 
Ram .Charan Mitteys Law of Partition. ‘This passage: was 
quoted with approval and followed in Solaiman v. Jatindra (2) 
and in Nantlal Das v. Nutbehari Das (3). ‘There was an appeal 
from the latter decision and the judgment of their lordships 
of the Judicial. Committee is reported in Nutbehari Das- v. 


- Nanilal Das (4). Sir George Rankin at P. 624 observed as 


follows: — 


“The observations quoted by Mitter J. from Ram 
Charan Miiter’s Tagore Lectures on Partition, emphasises 
an important principle, but a there-is not even a plan of 
the Komestzad and buildings before the Board, it would 
not be safe or right to direct that the: büilding should be 
divided into the same shares as the land. Perhaps, the 
most ordinary method when one co-sharer has pùt up build: 
ings on the land is to allot to him for his share a portion 
of the land which contains his building. ^ When this cannot 
be done or would not be fair, it may -nevertheless be un- 
reasonable and unnecessary to treat such co-sharer exactly 
as the others. The scheme of partition should not be taken 
. out of the bands of the Commissioner of partition in advance 

but should be left in the first instance to` his discretion in 
the usual course.’ 


_ 


The decision in sauman v. Jatindra on must mm be 
regarded as a cue an a hades ie ies and not as lay- 


— 4 
- 


(1) (1910) 15 n 375- ' (3) (1984) 38 C.W.N. 8617 
(s) m 88 oW Phe WOO . (4) (1986-37) 41 C.W.N. 61$. 
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.. ing down a hard 251 Bist ae of iw. When thé Vis of the Civi. 
lant which- contains the building cannot be allotted- to the co- con 
|. sharer putting up the building it may nevertheless be unnecess , 1953 


hor aud 


“ary or unreasonable to treat him exáctly.as the other co-sharers. Narendra Nath 
The court must give. regard to all the facts of each particular Das 
case to find out what is. fair and reasonable.. The.Court always ne 


‘bears, in mind that the other. co-sharer ought not to take the apos an 
improvement, without making an 'allowance in- some way or MCN 
other. Leigh v. Dickson 0 mu v. ‘Chandni Bibi (2): Bachawat, J. 
° I may. serie that the court's. power in uon of the 
properties of a Hindu joint family: has always ‘been very large- 
. and flexible. ' It has been held that the improver of joint family 
property may, be allotted the improved property in “its entirety 
. -eyen though it is in excess of his share on condition of payment. 
of compensation for'the extfa-land retained. by him or.giving 
up of other land of equivalent: value or making some other 
Compensation. See- Shyamacharan ' Sarkar's Vyavastha Darpan 
grd Edition Vol. II P._699. McNaghten’s Hindu Law Vol. II 
page 134, Mayfair Property & Co: v. Johnson: (3), Vithoba v. ~ 
Hariba (4), Sreénath v. Nandkishore (5), Periakaruppan v. Aruna- ^ 
,^ chelam (6). The othef members may be compelled to pay the ' 
value of the: "improvement - -if.any portion of .the property con- 
taining the improvement is allotted to them. . Kallian Banerji v. 
. Madhusudun: (7). . If the building is ancestral property and 
the site built. up is'in part separate property, tbe whole of the 
_ site may.be;treated as:joint family property.on payment of | 
-o 7 money compensation. ‘Narayan vò Chülhan (8). The-decision i 
in Nutbehary. Das v. Nanilal Das (9), also shows that the entire 
"scheme of partition of the joint family ‘property i be. deft to 


the Commissioner p partitiot mu 
AUN : BS 


- 


~ 


ry -Where e? property instead of eng partitioned by metes : 
- and bounds has to be sold for some reason ór other it is clearly 

just and equitable tliat'a sum ‘representing the-incremenit in the 

" present value of the property: caused by.the improvement but , 


not exceeding the actual cost of the improvement should be. 


(1). (1884) ° 15 Q:B.D.:60.- . > ' (6). ` (1926) LL.R. Mad. 582. 
(2): (1981) 34 CE... Ag. ^. (9 Q881)58 C.L.R. 299. 
07 (3) [894] 1 Ch. 509. - (8) (1911) 15 C.L.J> 376. 


| = (9 (1869)'6 Bom.-H. C. Rep. 54. (9). (0986-37), 41 CWN. 613- 
Jo 0880, 5 WR. 208. oe 
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Qc Cv allotted to the improver out of the sale proceeds in the first 

instance and that only the balance of the sale proceeds left. after 

E os '. such déduction should be distributed among the ' co-sharers. 

Narendta Nath Re: Jones (1) Re: Cook's Mortgage (2), Amulya Charan. v. 
re Das |.. ` Prakash Chandra (3), Shamlal v. Radhaballav (4),- a rough. 

Zn oot estimate of the compensation was- made in the absence ‘of 

p ES definite materials. ‘Where an enquiry is necessary, an enquiry 

" Das. 

20 —— 2  both-as to the actual cost of improvement and as to the. incre-^. 
Bachawat, J... ment in the present value of the property is directed :. See. ; 
wo tse Williams v.. Williams (5). The necessary directions should - 

l be given at the time of the passing of thé preliminary ee 

- See Amulya Charan’ v. Prakash” Chandra (3). : 
Lt To obtain compensation ios the - -improvement, it is. not 
Set ae . necessary that the improver must submit to a claim for use and 
. occupation Kenrick v..Mountstevgn (6). To this extent the. 
E . decision in Teasdale v. Sanderson (n must be considered to. be 
" * no longer. law. ` hs 5 l - : 

l ' Repaits, however, stand on a ‘different footing: Repair to -. 
E ' premises in the occupation of a co-sharer is necessary for his own 
~ enjoyment of the property and do not make a lasting. improve- D 

ment. ‘The co-sharer making the repair cannot get the cóst'of ` 
: . the repair except by way of just allowance in an enquiry for the ' 
amount due from him for use and occupation of the portion `- 
occupied by him- [Teasdale v. Sanderson (7), as explained in = 
Re: Jones (1), Williams v. Williams (s)}.- The defendants 
therefore do not press‘ their claim for repairs, " 


zi + 4 
* - ? " - e 


_ > "The three rooms constructed by the defendant constitute a | 
lasting improvement ‘to the property. The construction was 

made in good faith with a view to increase tlie: 'accominodation. : 

Increased accommodation was necessary in view ‘of marriage in | 

E the family of the improvers. The fact that the improvement - 

© was made against the wishes of the plaintiff and inspite of his 

active protest, does not disentitle the improvers to equitable 


a 
* 


(1) [1893] 2 Ch. 461° > — . — (899) 68 L.J. Ch. 528. 
" (2) [1896] 1 Ch. gag. -  , (8 (1899) 48 WR: 141 Œg) -. 
l (3) ' (2932) LL.R. 66°Cale. 591... (7) (1864) 33 Beav. 534 B 
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allowance of Et 9,000 I out of the ee proceeds. 
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.- relief on "partition. There is-no » question: here ‘of partition, by 


metes azid bounds. As already stated, the property has to be 
sold amongst the: co-sharers and an order. for such sale. must be 
made. The extra price which will be obtainéd on such sale on 
account of the, increase in the value of the’ premises due to the 
‘improvement should be paid to the improvers provided it does 
not exceed the actual cost of ` improvement. It'is admitted that 
Rs. 9,000/- represents the increment in the present. value of the 
property on account.of the construction of the three rooms and 
that this sum does not exceed the aetual cost of the construction. 
The defendants Nos. 3, 5 and 6 are ‘therefore entitled to an 


"4 


^ - 
- - 


In adjusting the ana ‘this court must RUE compensate 


ithe other co-sharers for-any injury caused to them for such im- 
provement. It is: admitted that as from 'thé -1st January 1949 
there has been:an increase- in'the municipal taxes payable in 


` respect of the premises at the rate of Rs. 32/8/- per quarter for 


both sharers bécause of the construction. In my view, the de- 
fendants Nos..-2, 5 and 6 alone-are liable to pay and bear me 
‘entire increase in taxes caused. by this improvement, 

: f f, 


[i 
— 
— 


1 4 ) -! 


It.is admitted „by. counsel for the dde that access 


.of light and air-to' the portion occupied by the plaintiff has, ‘to 


some extent, been obstructed by this improvement and the plain- 


, tiff has- thereby „suffered - damages. There is no evidence béfore 


me with regard to the actual amount of damages sustained. by 
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the plaintiff. In the absence of agreement I would have been | 


driven to ofder an enquiry as to such damages.. To. avoid costs 


"all'the parties agree that I should make a summary assessment 


of the damages and accordingly J. asséss such damages . at 


Rs. -250 -v Thé defendants Nos. 3, 5 and X are ee to pay. 


w 


this sum to the plaintif. ee | 2 


- 


"The costs of one ; day! didi. have "béei: incurred for-the 
purpose of finding out the basis-on which.the defendants Nos. 2, 
5, and 6 should be given relief; `. These-defendants alone should 


be made to pay these extra costs because they made the improve- - 


ment against the will of the plaintiff and also because the plea 
that there was-an express contract for. contribution. is false. 
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Orva. L oo pass the oe decree: — / 
1958 o5 The shares of the parties -in premises No. s, "Had Ghose 
PUN Nath ‘Street, Calcutta are as follows: — 
Das `- 
.  '* — ^! plaintiff, Narendra Nath Dass - e 4/18. 
i d sapis n Defendant No. 1 Jnanendra T e. 1/18 
m _, Defendant’ No. 3 Bhupendra | > wer WIB 7 
Bachawat, J. Defendant No. 2 Dulal — > 5 :.. 1/18 
' Defendant No. 8 Hemangini e. 1/18 
Defendant No. 4 Dwijendra e; 4/18 
Defendant No. 6 Jogendra e C8afi8 o. 
Defendant No. 7 Narendra . e 1/18 
Defendant No. 5 Harendra ~ ae 1/18 
i Defendant No. g Radharani T- us 1/18 


~ 


It. is declared, that defendant No. 8 Hemangini and de 
fendant No. 9 Radharani are entitled only to mother's estate in 
the shares respectively allotted to them. ` 


r 


- 


It is declared that the deferidant No. 10 Saktibala has a 
right of residence which is charged on the 2/gth shares belong- 
ing to the defendant No. 4 Dwijendra. 

z , ' Mr. Santi Ranjan Das Cane Barriater-at-Law: -by consent 
l of all the- -parties, and at their nomination.is appointed Com- 
l - , missioner of Partition at a settled remuneration of 30 Gms. ° ~ 
By consent of the appéaring parties, I appoint Mr. T. K. 
Ghose, as Surveyor for the purpose of IE the Pepa at a>’ 
.settled remuneration of 10 Gms. | 
I direct that the property be sold among the parties to the 
suit. The party who will offer to pay the highest price over 
u the valuation made by the court would get the property. The ` 
E - offer may be made by one party‘ or by tWo or more parties 
l jointly. The parties will be at liberty to set off the value of ` 
their respective shares against the purchase money. If nó offer. 
»* 4 over the valuation made by thé Surveyor. is forthcoming from 
any of the co-sharers, the defendants Nos. 4, 5, 6 and 5 will 
€ pay and bear the cost of infructuous sale and Pie property will 
be sold by pepe auction. 


M 


w 


* 
^ Pd 


- 


VoL. 9o] - ." HIGH COURT. 


x " E 4 EM 


The Gommisiouef of, partition shall, out of ‘the net sale 
. proceeds, in the first instance, allot Rs. 9,000/7 to the defendants 
‘Nos. 2, 3° and 6, Dulal, Harendra ‘and Jogendia jointly on 
account of' their allowance for the improvement of the property 
and: ‘only ‘the balance of the sale proceeds left after such allot- 


ment is liable to, be distributed i thé parties according 
to Hee shares. ; ' 


* - 
te - 4^ 
2 Pa 
! a T N a * w 
-4 E 


It is declared that, the defendants Nos. 2, 5. ‘and 6—Dulal, 


l Harendra and. Jogendra are jointly liable to pay the increase in 


municipal taxes at' the rate of ,Rs. 38/2/- per. quarter for both. 
shares ‘from the ist T 1949. i 


- The Commissioner of Partition will make’ an enquiry into 
the sum, payable by the said defendants ‘Nos.-g, 5 and. 6 .to the 
Other co-sharers in respect of such ificrease in taxes: and of the 
sum, if any, paid: by the said- defendants on account of taxes 


` payable by the other co-sharers: 


hd 


It is declared that, the defendants Nos. 3, 5 and 6—Dulal; 
Harendra and Jogendra are liable to pay to the -plaintiff the 
“costs of one day's hearing assessed’ at Rs. 300/-. By consent it 
is dgclared that the defendants. Nos. 2, 5 and 6 Dulal, Harendra 
-and Jogendra are liable to pay to the plaintiff the sum of 
Rs. 350/- on account of damages for obstruction of light and air 
to the portion of the premises in his occüpatióri. 7; =“. 


s 
` P . 


ap 


The Commissioner of Partition. will adjust, the, accounts of 
cthe parties after taking into account the liabilities “declared by 
this decree. ^ : 


- P 
^ 


sh Costs as in:a partition St 5 027 2 


. The returnable date of the commission is the 1st February, 


1933- - | S 
M R. Bose: Solicitor for the Appellant. Bs. o Sig 


+ - * 


D. N. Saha p S. D. Setti - ‘Solicitors for Respondents 
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- 7 RU Constitution. of India Article 329(b) Meaning. of ihe: word. * * election: d 
l 1: : part XV. of: ‘the. Constitution—T he Representation, of the Peóble Jo 


LA 


^ 


: E De dd | (Act "XLUI of 193 whether UE the Proven of me ‘Constitution 
uu ua PCR UND mM 
* EE | 7 "| The word ' ‘election "in “part XV: of. the Corisitution has a wide méin~ p 
EIU qs ing and connotes’ the. entire .procédüre to be gohe ‘through | to return a.can- - 
doa cL e didate’ to the Legislature. That meaning can also-be' read consistently, into. 
i 01 7 c the other provisions" which occur in Part.XV including - Article 329(b). . 
2 ee Reese or edad of a nomination - ‘paper is included in; the 1 tefm. 
EL. 4 Where a right < or ' liability" is ‘created by’ a statute which {g ‘gives a special, 
uA ae ee " geinaidy for - oe it; the rethedy provided LA the statute ona amet be: 
EL 2I SOME : availed’ of. FO "d me we xe iR Lut n dq 
E . ius i E MEN NT E odes 77 i d 
JVC IEEE provisions ‘ofthe Représentatios of thé People Act próvide for 
B AEN only one remedy in' ‘matters connected -with election, that remedy . being 
rr a, -by an election petition to be presented -aftér the denn is over, and ‘there 
E t 2 .60. ^ d$ no Téjnedy. provided . at any intermediate ‘Stage. on Ale a aa 
T3 be E TA S E z z ~ 
p rd Es ER  Sarvothama -Rao_ v. Chairman, Municipal Council, Saidapet, (1), Desi ; 


CN ' Chettiar. v. Chinnasami Chettiar (2), Srinivasalu V, Kuppuswami (8; Sat 
Ses et te Narain Gurwala ' v: -Hanuman Parshad (4), ‘Wolverhampton New Water .. 
' Works. Co. v: ns (5, vette v. London 3! P Express,’ v Newspaper 

a os o uires ‘Court’ “Appeal No. apr of 1981- being Appeal under Article: 
- 182° of’ the Constitution- of India from the 'judgnient' and order’ ‘dated | 
TOIT 11-12-1981 of the- ‘High Court of Judicature at Madras (Subba Rao é.Venka- ` 


tarama Aa Ji in Writ- Petition No. 745 of au | nicus pP 


t Ta ax > t - x ae 
ae fo P 
. i D (1924) LLR. di 1 Mad: s (600). ee A C Se quis 
: ‘ (a) [1928]: ALR. Mad. 1271 (1272) E T R oe 
, M ; Sus AMET rr , E " 
- E . (8)- [1938].A.LR." Mad. 253 (2355) . c7 : "E 
IE ES oig a BC loe ALR. Bae Bp 2 OF (859) 6-C.B. (5) s C 
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VoL. go] ^/"' — ., : SUPREME COURT. 
-Ltd. (1), “Attorney- -General of Trinidad and Tobago v. Gordon Grant & Co. 
Ltd. (2), Secretary of State v. Mask & Co. (8); Huxdutrai v: Official Assignee 


`of Calcutta (4) and Joseph -Theberge v Philippe Laudry (5) discussed and 


relied on^ ne 


Appeal by the Petitioner- 5 
Petition praying for a Writ of Certioari. 


. The’ material facts will appear from the judgment. 


Rajagopal ‘Iyengar, Advocate instructed nr S. Subramaniam, 


Agent for the Se ae ti - 
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1953. 
Üow—— 
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v. 

The Returning 
Officer, .Nama- 
kkal Constituency. 

' Namakkal. 


R. Ganpathi Iyer, Advocate instracted by P. A. Mehta, 


Agent for the’ Respondent No. 1. M. C. Setalvad, Attorney- 
. General for India and G. N. Joshi, Advocate instructed by P. A. 
Mehta, Agent for the Union of India and K.. 4. Chitale, 
Advocate-General, Madhya Bharat and G. N. Joshi, Advocate 


instructed by P. 4. Mens Agent for the State of Madhya 
Bharat. 


oe 


The judgment of the Court was delivered "es 

8. Fazi Aii, J.:—This is an appeal TA an des of the 
' Madras High Court dismissing the petition o the appellant 
praying OF a writ of certiorari. 


^ 


- 


The appellant was one ol the persons who had filed 


nomination papers for election to the- Madras Legislative 


Assembly from the Namakkal Constituency in Salem district. 
On the 28th November, 1951, the Returning Officer for that 


constituency took up for scrutiny the nomination -papers filed 


by the various candidates and on the.same day he rejected the 
appellants nomination paper-on certain grounds which need 
‘not be set out as they are not material to the. point raised in 
this-appeal. The appellant thereupon moved, the High Court 
. -under - Article. 226 .of the Constitution ‘praying for a writ of 


(1) [1919] LR. A.C, $68. 

(3) [1985] A.C. 532. EE 
.. (39) (1940) 44 CEW.N. 509... 

(4) (1948) ya C. W.N. 843 (349). 
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(5) [1870] &A.C. 102, SE S A e 
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'N. P; Ponñu- : The High Court dismissed: the: appellant's application on: the . 


".swami. 
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Thé "Returning 
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s certioraji. to y uas the ordér of the: Returning, Officer" rejecting - 
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- hi$ nominatiori paper. ‘and’-to: direct ‘the Returning: Officer to. = 
- include his name in the list of valid- nominations: to'be published. ` 
groürid that it had” To jurisdiction to interfere with the oder. 
of the Retürning. Officer -by. réason’ of the provisions | of Articlé . 


Officer, ‘Nama: 5 -329(b). of 'the Constitution” ‘The appellant's contention: in: this =. 
kkal Constitueticy. appeal is: "that -the view expressed.” by the. ‘High Court" is not”. 
, Nin 
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S. Faxh Al; Le 
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To gy (1984) LL.R: dm Mad. -585 (603). NEN ge 


je [Gouineil, Saidapet o ‘in, these words: —: 


correct, . that the jürisdiction of the High. Court is not. "affected - 
| by Article 329(b) of‘ the- Gonstitution and that. he was entitled 


`% EN 


to a writ, of certiorari in the circumstances: of: the- case: ` PR 


LEE r E. eu Xv. M. 
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Broadly speaking,” ‘the argiiehts c .oni - sich: ihe. judgment fee 


ure eta s Do jp e pus SR 


d . “ 7 F m: RUNS Ln 


- Q1: ‘that thé Canaio aet at bik! "de High Coust 
-do not. follów from: the language. of Article $29(b). of. the. .- 


Constitution, whether ‘that Article is read by | itself or- ‘along. "E 
-with the Other “Article i in’ Part XV of tae e and; d s 


z t vr - - 
E 5 3 e * uw +7 Z T * en t^ 


E. er 
DES ^ 


| tion put by the: High- Court on Article 339(b) is. acc cepted,” 
re 30 ‘startling. that the courts should. lean'i in. favour of ° ‘thet: t 


T -3? 
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coristruction A forward. on behalf or the appellant. m Ei e 
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x4 
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“The first’ argument Which turns” ‘on the! construction.- of 


, 
~ 


m Article 329(b)- requires lérious : ‘consideration, ~ but. I think, the 


second "argument ,càn “be disposed. of” “briefly at’ (he Outset. .- It ` 
should be stated that. what the appellant chooses. to call ‘anomaly : Em 
can be more ‘appropriately ‘dégcribed’ as hardship: or prejudice - 


s : " “and what their nature will be, has been stated i in forceful language 


by Wallace - ].. in "Sarvóthama Rao- v“ Cháirman,: ‘Municipal... 
i pe eg n AE UC uas 


ki f i “e - -— 
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e PI am quite: clear: that any. rude uds rémedy i is E 
d . wholly. inadequate to afford. the. relief: which the petitioner 


J seeks; ‘namely, that. this election, now ‘published, be stayed , 
un “until: it-can:be held. with. himself as a candidate. . It is no" 


ES LO (2). ‘that the ahotialies which will arise. it the construc: os 


‘consolation to tell him that he, can’ stand: for- some other: a 


t election. -It is no remedy 1 to iell Bir. that, he must let- the 
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S Vot gop 75707 0. v s Beni courts. " mn 
~ , lection go on. ahd then have it-set. aside by petition, and Cava. 
"x have a fresh election Ordered. The fresh 'election may be EL 
+>. under altogether. different conditions and may bring for- 195%. 


ward an array of fresh- candidates. The petitioner can N. P. Ponnu- 
only have his proper relief if the proposed election without swami 
him is stayed until his rejected nomination is restored, and ve s 
hence an injunction staying “this «election was absolutely pes apa, 
2. necessary, unless the relief asked for was to be denied him ks Conitituenó? 
^. , altogether in limine. In most cases of this kind no doubt . Namakkal. 
" ` there will be difficulty for the aggrieved party to get in his 
suit in time before. the threatened wrong is committed; but $. Fad Ah, J. 
a when he: has succeeded i in so doing, the Gourt cannot stultify 
| itself by allowing the wrong which it is asked to prevent to 
be* actually consummated. while it is engaged in tying the 
suits” num 


Ni 
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) These GbscpiA tions however represent only: one side of the 

pictüre and the same learned Judge presented the other side 
. of the picture im a subsequent case, Y. Desi Chettiar v. J: K. 7 
. Chinnasami Chettiar (1) in the following passage: — 


hd 
1 


PUE he peli dore: is not without . his remedy. His 
' remedy lies in an election petition which we understand he’ 
.7 7^ -has'already put in. It is argued for him. that that remedy 
+ which merely allows him to have set aside’ an election once < 
~ held is not as efficacious as the one which would enable him 
to stop, the election ‘altogether; and. certain ‘observations 
at p. 600 ‘of Sarvothàma Rao v. ‘Chairman, Municipal 
Council; | Saidapet (2) are quoted. In the first place, we do 
not see how the mere fact that the petitioner. cannot get the 
election- stopped and has his remedy only after it is over by , 
an election. petition, will in itself confer on him any right l 
to obtain a writ. In:the second: place, these- observations ib = 
were directed. to the consideration of the propriety- of an 
" injunctión in a civil suit,.a matter with which we are ‘hot 
here concerned. And finally it may be. observed that these 
'remaiks were made soine years ago when the practice of 
individuals coming forward to stop’ elections in order that 
ad own ‘individual interest may be safeguarded was not 
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:$0 common. ‘It is clear that there is another side ‘of the 
question to be considered, namely, the’ inconvenience to 
. the public administration of having elections and the busi: 


. ness of Local Boards held up while individuals. prosecuté 


their individual grievances. We understand the election 


for the elective seats in this Union hag béen held up’ since 


gist May because of this. petition, the result being that the 


electors have been unable since then to, have any repre- 


sentation on the Board, and the Board is functioning, if 
indeed it is functioning, with a meré nominated. fraction of 
its total strength; and this state of affairs the petitioner pro- 
- póses to have continued until his own personal grievance is 


satisfied." 


- 


These observations: which were made in regard to elections 
to Local Boards will apply with greater force to elections to ` 
- legislatures, because it does not require much argument to show 
that-in a country with a democratic’ Constitution, in which the 
legislatures have to: play à very important role, it, will lead to 


` serious’ consequences if ‘the .elections are unduly protracted or 


obstructed. To this aspect -of the matter I shall have to advert 


suffered by an individual candidate has not been regarded as 


of sufficient weight to ‘induce: Parliament. to make provision for . 


immediate relief and the aggrieved candidate has to wait until 
after the election to challenge the validity of- the rejection of 
his nomination paper, and secondly, that the question of hard- 
ship or inconvenience is. after all only a'secondary question, 
because if the construction put by the High Court on Article 
329 (b) of the Constitution is found to be correct, the fact that 
such ^ construction. will lead. to hardship and SNE OR VENER: 
_becomes irrelevant. $ : 


Artide 329 ís the:last Article in Part XV of the Cohstitution; 


the heading of which is "' Elections,” and it runs as follows: — 


“ r3 ` ~ Ua. ^ ^ 


E: " Notwithstanding anything in bn Constitution 


(a) de validity. of any law, relating to: the delimitation ; 
of constituencies or the. allotment of seats to such 'consti- 


- cn 


: 
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later, but it is-sufficient for the present. purpose. to state firstly, 
` that in England the hardship and inconveniente which may be 


EN 


Vor. 95] ` uc SUPREME COURT. bii 


` tuencies, made or purporting to be made under "avide 327 
= Q9 Article 328, shall not be called in’ question in any court; 


ut. s (b) no election to either House of Parliament or to the 
House or'either House of the ‘Legislature of a State shall be 
called in question except by an election petition presented — 
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In construing this Article? reference was made by both 
parties in the course of their arguments to the other Articles in 
the same Part, namely, Articles 334; $25, $326, 93237 and 338. 
Article 324 provides for the constitution and, appointment of 
an Election Commissioner to superintend, direct ‘and control 
elections to the legislatures; article $25 prohibits discrimination 
against electors on the ground of religion, race, caste or sex; 
article 326, provides for adult suffrage; article 327 empowers 
Parliament to pass laws making provision with respect:to all 
matters relating to, or in connection with, elections to the Legis- 
latures, subject to the provisions of the Constitution; and article 
338 is-a complimentary article giving power to the State Legis- 
‘lature to, make provision, with respect to all matters relating to, 
or in connection with, elections to the State Legislature. A 
nofable difference in the language used in articles 327 and 328 
on the one: hand, and article 329 on the other, is that while the 
. first two articles begin: with the word “subject to the provisions 
of this “Constitution,” the last article begins with the words 

" notwithstanding anything in this Constitution.” ‘It was con- 
ceded at the bar that the effect of this difference in language is: 
"what whereas any law made by Parliament under article 327, or. 
by the State Legislatures under article 338, cannot exclude the 
jurisdiction of the High Court under article 226 of the Consti- 
tution, that oe is excluded in regard to matters provided 
for im article 329. i DLP ut B 


Now,- the main controversy in this appeal centres round the 
meaning.of the words “ no election ‘shall be called in question 
‘except ‘by an election, petition " in article ‘329 (b),- and 
the point to. be decided is.whether questioning the action 
- of the. Returniüg Officer: in. rejecting a nomination ‘paper 
‘can be said to be a a the words, - “no election - 
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rm | 7 shall be called in. iüestion. ^. The appellant e case ib that ques: 
—' ' toning something which has bappened before a candidate is 


195%. 
: PS " .déclared elécted is not the, same. thing as questioning. àn election, ' 
N. P. Ponnu- and the arguments. advanced on his behalf in PERDE es d 
- swami’; construction were these: — Tat c a Ac 
CY. t t Mala, i qur GE f ; 2m 
' The Reue. Chap EDA 
—- Officer, iss ) “ay, T hat. the word election ” as ised int aides ji (b). 
= kkal Constituency.” F means what it normally and etymologically means, namely, 
- Namakkal = -> “the result t polling or the final selection: of a candidate; 
S. Faz Ali, J.” ae 


ees Es (3) That the fact that: an ection ‘petition can be filed 
.7 o c only after polling is-over or-after a candidate is déclared | 
. .^. . elected,-and what is‘ normally called ‘in question by such. 
oo TS petition is the final result, bears out the contention that the , 
. fus : ' . -word ‘Selection "' Cam have no other. meaning - in article. 
2-5 1370. © gag (b) than the result of polling Or the: final selection of a- 
' l ‘ candidate ps x: 
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m LT RE RE (g) That- E worde 'arising out at or in. connection | 
(70 5 7. (5 ^0 with" which are used in article 324 (1) and the words “ with © 
FEN . 4 7 respect to. all matters relating to, or in connection with? 
COS 2 a ^ c Which-are used. in- articles 337 and: $38, show . that the. 
_~ "+ + framers of thé Constitution: knew that' it was riecessary to. 
"C | > uge different language when referring respectively to matters 
l zt l which happen prior to-and after. the result ‘of -polling,: and . 
iE ~~ if they had intended ‘to include the rejection ‘of a-nomina- 
voe tion paper within the ambit of the prohibition coritained.in 
| article 329 (b) they would. have. used similar language ; in^ 
x Z that article; and E MNT i ios iv ed 
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Aka a ne (4 "That. the action of the Returniiig £ Officer i in reject- 
- . ‘ing a nomination paper can be questioned: before the High - 
©- .. 5 7 v Court under article 226 *of the Constigutión. for the, follów- 
CL er ing reason: — Scrutiny of nominatjon: papers and their re--. 
000. 277.07. jećtion are provided for iri section 36 of the Representation 
T NE . - "tef the People- Act, 1951. _Parliament~has made this" pro- 
v 7 =c . vision-in. exercise of the. powers conterred on it by article 
207. 2.7 «827 of the Constitution which is “ subject: ‘to the provisioris 
PIER ka |” of the Constitution." * Therefore, the áction of:the Return-- 
; E Wee S E e - ing. Officer.-is subject to: ihe. extraordinary jurisdiction. of. the- 
i l ^ High Court under, article 326. soda sve P: 
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l n 9o] MEM ,^ SUPREME COURT. 
-These arguments appear at first sight to je quite impressive, 
‘but im- my opinion there are weightier and basically more im- 
‘portant- arguments in support “of the view taken .by the High : 
. Court.” As we haye- geen, the most important question for deter- N 
mination is the meaning. to- be given to the word “ election " in 
article 329 (b). That word has by long usage in connection 


. with the process of selection of proper representatives in demo- 
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Officer, Nama- 
cratic institutions, acquired both a wide and a narrow meaning. kkal Constituency. 
In the narrow sense, it is used to mean thé final selection of a  Namakkal. 


candidate which may embrace the result of the poll when- there 





is polling or a'particular candidate being returned unopposed $. Fadl Ali, J 


when there is'no poll. In the wide sense, the word is used to 
` connote the-entire process culminating: in a candidate being de- 
clared elected., In Srinivasalu. v. Kuppuswami (1), the learned. 
Judges of the Madras High Court ater examining the question, 

expressed the opinion that the'term ‘ dap may be taken to 
embrace the whole procedure whereby.an “ elected member " is 
returned, whether or not it be found necessary to take a poll. 

With this view, my brother, Mahajan J. expressed his agreement 
in Sat Narain v..Hanuman Parshad (2); and I also find mvself 
in agreement’ with it. It seems to me that the word “ election " 
" has been used in Part XV of the Constitution in the wide sense, 

that is to say, ‘to connote the entire procedure fo be gone through 
to return a candidate to the legislature. "Ihe use of the ex- 
pression “ conduct of elections." in article 324 specifically points 
to the wide meaning, and that. meaning can also be read con- 
sistently into, the other provisions which occur.in Part XV in- 
cluding, article 329 (b) That the word “election” bears this 
wide meaning ; ‘whenever we.talk,of elections in á democratic 
counrty, is borne out by, the fact that in most of the books on 
-the subject and in several cases dealing with the matter, one of 
the questions mooted is, when the election begins. . The subject 
is dealt with quite concisely in Halsbury s Laws.of England, and: 
edition, Volume 13, page 237, in the following REA under ' 
'the heading : “ Commencement. of the Election ” $4 


t » + g 
—- wt ~ 


" * Although 'the frst formal step in every election is the. 
issuevof the writ, the election is-considered for some pur: 
poses.to begin at an earlier date: It is a duesuon of aac 
.() [1928] ALR. Mad. 253 659. 
- (3) [1946] A.I.R. Lah. 85. 
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Cvm. - © jn B case when: an: élection begins i in such a Way. as to: 
CE Qa make the parties concerned. responsible ! for , bfeaches of - 
; Boc M '' election law, the test being whether the contest is " reason-_ 
` N. Po- Ponnu- ~ ably imminent." Neither the issue. of the. urit nor. the 
< 0 swami `O - "publication . of the, notice of election can be looked to as >. 
20^ ec "m fixing ‘the date when an ‘election begins from. this point of : 
‘Officer, Nama- view. Nor, apain, does. the. nomination; day afford ‘any _ 
-kkal Constituency.. criterion. “The election will usually begin.at least earlier : - 
Namakkal. — - than. the issue of the writ, `- The question when the: election | ; 
i begins must be, carefully distinguished from that as to whem — ,. 
dices - x ^ .f'the'conduct and’ manageinent of" an election. may be said ` 
di: > to begin: - Again, the question as to when- a particular per- .^ 
ie oss '... son. commences, to be a ‘candidate | isa question to be con- ' 
LU" X sidered in each case.” ^ t. e E Dot 
: "OL The ‘discussion’ in this passage. makes it dear that the word 
AY “ election.” ‘can be- and has” been ‘appropriately used with- Tre- ` 
ANE. ference to the entire process which consists of several stages and — 
v embraces many steps, some of which may have an. important e" 
SE. . bearing on the result of the process. ndo ET 


‘The next. important question to be considered i is what AS 
_ meant by the words “no election shall be called in question." 
—. ^ A reference to any treatise on elections in England will show. 4 
‘that an ‘election proceeding i in that country is liable to: be assailed 
=> on-very limited grounds, one. of. them being the improper re-- 
P 010 “jection of a nominatioy paper. The law with, which we.are 
concerned is not materially different, and we find that in section ` 
| ` A00 of the Representation of the People Act, 1951, one of thé 
TE grounds for declaring an election to be void, is the ERAN 
j ; rejection of a nomination papers. d A 


r 4 


The question, now arises: whether the law- of élections in this 
country contemplates that there should be two attacks on matters ` 
ur ug '^ connected with election proceedings, one while they àre going 
: a . n by invoking the extraordinary jurisdiction of the High*Court . 
^ . under article- 326. of the.Constitution (the ordinary jurisdiction 
2. 7. 5 * | of the courts -having been expressly éxcluded),- and another 
gm after they, have been completed by means of an ‘election petition. ` 
l - - In my- opinion, tò ‘affirm such ‘a position would- be contrary to`. 
the scheme of Part XV of the Constitution and the Representa- „Ț 
tion of the People. “Act, which, as-I. shall point out later, seems : 
- tà be that a matter’ Which -has -the eiecti E . Vitjating: an 
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à , Silio ahónld bg brought up: m at- the appropriate. stage . CIVIL. | 
win, an appropriate manner, before a spécial tribunaLand should . ^ 
.not be brought up at an intermediate -stage before; any court. di 
" aed 
i “Tt seems to me that under the election law; the only significance, N. P. Ponnu- 
“which the: rejection. of a nomination paper has, consists in.the: swami 
7 fact that it can.be used as à ground to call the élection- in ques ,., aes 
: t 
tion. Article 329 (b) was apparently enacted to prescribe d NEP Ep 


Officer, Nama-, 
manner in which and the stage at which this ground, and other kkal Constituency, 


" grounds which may be raised under the ‘Taw. tó call the election’ ~ Namakkal. 
^ in question, could, be urged. -~I «think it follows by necessary ic 
implication from the- language "of this, provision that those SOU uiis 
grounds cannot be urged.in ahy other manner, at any other 
7 stage. and before any other.court. ` If the grounds ^ on which an l E 
„election can be called in- -question could be raised at an earlier 
stage and errors, if any, are rectified, there will be no meaning 
jn enacting à ‘provision like’ article, 329 (b). and in setting up a 
special tribunal. Any other meaning: ascribed to the words ‘used 
in the- article would lead to anomalies, which the Constitution - 
.. could not. have contemplated, one: -of them being that conflicting 
= Views may be. éxpressed by the High Court at the pre- polling X 
stage and by the election’ tribunal, which is to be an independ-*’ 
i ent body, at the stagé when the, matter is brought'up DOORS TÉ tus 


~ 


I D 
J E, think that a- -brief examination of the scheme of Part AV o^ = 
' of the Constitution. and the Representation of the People Act,. 
1951 will show that the construction I have suggested is the 
correct’ “one. Broadly speaking, : before an election machinery ^ 
can be brought into operation, there are three requisites which - 
require to be áttended" to, namely, (1) there should be a set of : 
laws and rules making provisions ‘with respect to all matters 
relating to, or in connection with, elections, and it should be . 
' decided as'to how these laws and rules are to be made;' (2) there 
should be an ‘executive charged with the duty of securing the 
due conduct of ` electiohs; and (3) there should be ‘a ‘judicial 
tribunal -to deal with disputes arising out of or in connection. ~ * ~ 
v with elections... Articles 327 and 328 deal with the first of these "E 
‘requisites, article 324 with: the second and: article 329 with the 
third requisite. The other two articles in Part XV, viz, articles = 
325 and 326 deal with two matters of principle to which the 
Constitution-framers have attached much importance. They 
 hre:—(1) prohibition against discrimination’ in the preparation 
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Officer, Nama- '' The Represénüation of: the People ince 1951) which . was 
kkal Constituency, passed by. Parliament under atticle $27 of the Constitution, 
<” Namakkal. ^ makes detailed provisions in regard to all matters and all stages 


Pe oui - ‘Yednnected’ with elections to the various- legislatures _ in this 
od LE country, That Act is "divided into 11 parts; and it is interesting. 


: ^ with“ the qualifications and '"disqualifications for membership," 
-.5 7 |" Part IIT deals with the notification of Genéral Elections, “Part 


ae T (00 JV. provides for. the ‘administrative machinery for the conduct 


: of elections, and Part V makes provisions for the actual conduct 
of elections and deals with such matters. as presentation of-nomi- 
" mation papers, requirements of a valid-nornination, scrutiny of 


LL ar, ““nominations,- etc; and procedure for polling-and counting of 


LET 


. votes; Part VI deals with disputes regarding elections and “pro- 
AE . vides for the manner of: presentation of election petitions, the 
MAG _ constitution of election tribunals‘ and. tlie trial of electión, péti: 


"tions. Part VII outlines the various corrupt and illegal practices 
^ 7 which may | affect the elections, and electoral offences. Obviously, : 


-© ,' +. the Act is a self-contained enactment so far as elections are con- 
l i cernèd, which méans - that. whenever we bave' to ascertain ‘the 
true position in regard to any matter connected with, elections. 


- we have only to look at the Act and the rules máde thereunder. 


CY 7 The -provisions of the Act which are material to the present dis- 
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] '" Chapter II of Part IV dealing with the form of election petitions, 
x their contents and' the reliefs which may be sought in them. 
Section 8o, which is- drafted .in almost the same language as 
article: 529 (b), provides that "no election ‘shall be. called. in 
question except by-an election petition presented in accordance 
: ^ with the provisions of this. Part.” .Section 100; as we have 
A ” already seen, provides for the grounds. on which an -election may 
E be called in quéstion, one of. which is the improper rejection 
s ' > of a nomination paper. -Section 105 says that “every order of 
T; the Tribunal made under this, Act shall-be. final and conclusive." 


ton 170 provides that " no svi court shay have jurisdiction 


27.7 to see the wide variety of subjects they deal with. . Part II deals. 


cussion are sections 8o, 100, 105 and 170, and the provisions of ~ 
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"m 22 1 a Pan i ` d : 
: f i " : ' " "olg 
SV CIVIL. ~ of, or nu. jor ihdlusion i in, the electoral rolls,.on n grounds . 
LOI : o£- religion, race, caste; Sex or any c of them; and (2) adult suffrage. 
1 . 7 
eee Part XV of the Constitution is really a. code i in’ itself providing: .” ” 
N. P.. Ponnu- the entire groundwork. for enacting àppropriate laws- dnd setting. 
=- swami ^ up suitable E for the neue of élections. a 1 
y i dat : 
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to question the legality of any "action taken 'Or:of any.decision "o Cvm. 
given by. the Returning Officer or by any other-person appointed EE 
under this Áct in connection with an election." "These are the . oh 
main- provisions regarding election matters: being judicially dealt N. P. Ponnu- 
with, and. it should.be noted that- there i is no-provision anywhere swami 

to. tlie- effect. that anything connected -with ‘elections can be Mc 


questioned’ at an intermediate. sta Re od The Returning 
4 n Jur age. RS C A MEE ' ^ Officer, Nama- 
HMM E er kkal Constituency, 
. It is now- well-recognized that’ where a right ‘or liability js. Namakkal. 


« * créated by a statute- which givés a special remedy for enforcing 
be the remedy provided by that statute only must.be availed of. $S- Faz Al, T. 
his rule was stated with great. clarity by Willes J: in Wolver- 
. hampton New ; Water. Works Coz v. SERUUM (1) in the 
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“ There. are ue dons of cases in which ‘a ‘liability 
may be: established fóunded upon: statute. Onie‘is, where 
. _there was a liability: existing at common law, and that liabi-^ 
~, lity is affirmed -by a--statute which _gives~a special and 
peculiar form of remedy different from the remedy which - 
P. existed ar common law; there, unless the’ statute contains ^'^ ` x 
Words -which expressly or by ‘necessary irhplication exclude >- . ^ . 
‘the common law, remedy,' the party suing, has-his election- 
_ . to pursue either thaï.or thé statutory “remedy. "The second 
class of- cases is, where the statute gives the, right to sue 
merely, but provides no particular form of remedy: there, | - 
(^7 thé party can only proceed by action at common law. ' But 
^" =` there is a third classzviz, where a liability not existing at 
E commiori-law.i 18 created by a statute: which at the same time 
gives, à special- and particular remedy for enforcing, it: 
jh ORAE. d : The: remedy provided by the $tatute must ~ 
bé followed, and: it is not competent to the: party to pursue 
_ "the. course ‘applicable . to cases Of the '&econd clas. "The 
SOS. form given by the statute must be -adopted and adhered : 
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. The güle laid . down Ain: this- passage was approved by the 
. House-of. Lords in: Neville .v. London Express Neuspaper - 
Limited; (3). and has. been reaffirmed by ‘the pu Connal in 


i E Q) (859 6 C.B. (N.S. -386 rm i Su UE l ' 
vo .@) Dog] LR7A:C. : 968. i . eo eee ae : 
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Civit, dilaries: General of Trinidad and Tobago v, Gordon Grant & 
“~~ . Go, (1) and Secretary of State v. Mask & Go. (2), and ithas also 


uo been held'to be-equally applicable to enforcement of fights (see 
N. P. Ponu. Hurdutrai v. Official Assignee of Calcutta (3)... That being ŝo, I 
swami think it will be a fair inference from the provisions of the Re- 


= eee presentation of the People Act to state that the Act provides o 

Officer, Nama- for only one remedy, that remedy being by an election petition 

^ Ekal Constituency, to be presented after the election is over, and there i is no remedy 
Namakkal. provided at any intermediate Sage 
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S. Fazl Ali, J. . 
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. It was argued that since the Representation of the People 
^ ' Act was enacted subject to the provisions of the Constitution, 
~ it cannot bar the jurisdiction of the High Court to issue writs 
under article 226 of the Constitution. - This argument however 
is completely shut out by reading the Act along with article 
329 (b). It will be noticed that the language used in that article 
and in section 80 of the Act is almost identical, with this differ- ° 
ence only that. the article is -precéded by the words “ notwith- 
2 standing anything in this Constitution.” I. think that those 
| Words are quite apt to exclude the jurisdiction of the High Court 

` to deal with any matter which may arise, while the elections are 


£ 


` in ps GS D Ue 
E. It may be stated that section 107(1) of T Representation 
3 of People Act, 1949 (12 & 13 Geo. 6, c. 68) in England i is drafted” 


almost in the same | Laus as article , 329%). That section 
runs ‘thus: — © 


eadi PS - 
~~. 


" No parliamentary election aüd.no réturn to Parlia- 
ment shall be questioned except by a petition complaining 
à of an undue election or undue return (hereinafter referréd 

..*' to ‘as ‘a parliamentary | election „ petition) presenten in 
accordance with this Part of this Act.” 


t 


Pad 


, It appears that similar language was ‘used in the earlier 

` statutes, and it is noteworthy that it has -never been held, in 

0 England that the improper réjection of a nomination paper can. 
be the subject of a writ "of certiorari, or mandamus. On the 

other hand, it was conceded at the bar that ‘the question -of 

.,. improper rejection of a nomination paper has always been brought 


Q) [1635] A.C. 532. (3) (1948) 52 C.W.N. 343 (349). — 
(2) (1940) 44 C.W.N. 709. : rod 
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Cup in that country. "before. the appropriate tribunal by means —— Civi, 
- -of an election petition after” the conclusion ‘of the election. ae 

' ^ Tt is true that there is no direct decision holding that the words iid 

used in the ' relevant: provisions’ exclude the jurisdiction N, P. Ponnu: 

of .thé. High Court . tO' issue appropriate. prérogative writs . swami '. 
at an intermediate stage of-the election, but the, total abserice of = E 
any, such decision' can be accounted for only on the view that The Rein 
the provisions in question have been generally understood tO kkal Constituency, 
have that efféct. Our attention was drawn to-rule 13 of the rules’ ` Namakkal. 

- . appended to, the Ballot Act of 1872 and a similar rule in the — 

Parlimentary Eléctions Rules of 1949, providing that the decision $ Te! Ali, J. 

/  'of'the Returning Officer disallowing an objection to a nomina- 
tion paper shall be final, but allowing the same shall be subject 
to reversal on a petition questioning the election. or - return. 
These rules however do not.affect the main argument. I think 
it can be legitimately stated that if words similar to those used in 
article 329(b), have been consistently treated in England as words 
apt to exclude the jurisdiction of the courts including the High 
Court, the same consequence must follow from, the words used 
in article .329(b) of the Constittition. ‘The words ‘ ' notwith- 
" standing anything'in this Constitution " give to that article the 

. same widé and binding effect. as a statute passed by a soveregin 
legislature like. the English Parliament. AME 


^ 


m 


complimentary to clause (a) of that article. -Clause (ay bars the 
, jurisdiction of t -courts with regard to"such law as may -be 
. made under articles 327, and 328 relating to the delimitation of 
, constituencies or the allotment of seats to such constituencies. It 
|. *was conceded before us ‘that article 339 (b) ousts the jurisdiction 
of the courts, with regard to matters arising between the com- 
mencement of the polling and the final selection. The question 
: which has to be asked is ‘what. conceivable reason the legislature 
. could have had ` to leave only matters connected with nomina- 
tions subject to the jurisdiction of the High ‘Court under, article 
_%26 of the Constitution. If Part XV of the Constitution is a 
code by itself, i.e., creates rights and provides for their enforce- N 
ment by a special tribunal to the exclusion of all courts includ- 
ing the High .Court, there can be no reason for assuming that 
the Constitution left one. small part of the eléction process to be 
' made the subject-matter, of contest before ine High Courts and 


"odes XE may be pointed : out that aaide $29 (b) must be read as 
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~ thereby upset the -time. ‘schedule of the élections. The more 
reasonable view seems to be that ida: 329 oe all * EHI 
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matters." . - - * : P as 
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The conclusions ‘which I have arrived at may be summed 
üp Radiy as follows: — j 


T * 
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- kkal Constituency; - (1), Favie NA to the important, Buenos which - 
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S. Fazl Ali, J. 


~- 


the legislatures have to perform in «democratic countries, 1t. 
'has always been recognized. to be a matter. oftfirst importance 
that elections should be concluded as early as possible : accord- 
ing to, time-schedule and all’.controversial matters and all 


after the elections aré over, so that the election proceedings , 
may not be "E «retarded: or  protracted, : 


(2) In RE with this principle, the scheme of 
the election law i in this country as well ds in England i is that ' 


- no significance” should be attached to anything which does 


not affect the ‘ “eléction;” and: if any irregularities are com- ` 


disputes arising out of: electíons should be postponed till- 


mitted- while. it"is in progress and they belong to.the cate- - 


gory or -elass which, under thé law by which elections are 
governed, would have the effect of vitiating the “ election” 

-and enable the person affected to call it in: question, they. 
should be brought up before a special tribunal by means. of 
an election petition and not -be-made the subject of a dis- 
puse before any court while tħe election is in progress. 


` 
4 


It will be useful: at this stage to refer to the decision of the 


‘Privy Council in . Theberge v. Laudry ‘(1). The petitioner in 
that case having been declared duly elected a member to represent ` 


an electoral district in.the Legislative Assembly of the Province: 
of Quebec, his election was afterwards, on petition, declared null 
and void by judgment of the Superior Court, under the Quebec 


upon, he applied. for special leave to appeal to Her Majesty-in- 
Cauncil, but it, was refused’ on the ground that the fair con- 
struction of the Act of 1875 and the Act,of 1842 which preceded 
it’ providing pec ‘Other UE that the be i of the 


(1) m 2 A.C. a : * 
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2 ‘Controverted, Elections Act, 1875, and himself declared guilty of. l 
` corrupt. practices, both personally and by-his. agents. There- ^ 
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Fiona Court ^ shall not, Be. susceptible of appeal" was that 
it was the intention of the legislature to create a tribunal for 
`. the © “purpose of trying. election Ipetitions in .a' manner ‘which . 
- should make its- decision final-for all purposes, and should not, N. P. Ponnu- 
-annex to it the incident of its judgment being reyiewed by the . 
Crown under its prerogative: In delivering the judgment of 


! 


oe Privy Council,- Lord oe Reserves as follows: — 
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“ These-t two. Acts. of Parliament the -Acts of 1872 and 
1875, are Acts peculiar ` in their character.’ They are not 
‘Acts constituting or providing for the décision of mere 
ordinary civil rights; they are Acts creating.an entirely new, 
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and up. to that time unknown, jurisdiction’ in a particular , 


Court 7 . . ... 2 for the purpose of taking out, with 


its own consent, of-the Legislative Assembly, and“ vesting in 
that Court, that , Very peculiar jurisdiction’ which, ‘up tg-that 


time, had existed in the Legislative Assembly of deciding : 


. election petitions, and determining’ the status of those who 


claimed to be ‘members. of- the Legislative Assembly. A 
jurisdiction of that kind i is extremely. special, and one of the 
obvious incidents or consequences of such a jurisdiction 
must be, that the jurisdiction, _by whomsoever it is to be 


exercised, should be exercised in such a^ way that should as 
-soon as possiblé heconte conclusive; ' and ‘enable the consti- 


tution’ of the LS KR ner to. be , distinctly and 


speedily | known." E m , 


H - 
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After dealing with certain other matters, thie Lord’ Chan- 


Da cellor proceeded to make 'the following further observations: = 


A] 
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." Now, ile subject instet as las been: said, of the legis- 
‘lation .is extremely peculiar. It-concerns the rights and ~ 


privileges of the electors ahd of the’ Legislative Assembly 


mother: country, been jealously maintained and guarded 
by the Legislative’ -Assembly. ‘Above all, they have been 
looked upon as rights and privilegés which. pertain to the 
Legislative Assembly, in complete independence of the 
“Crown, so far as they properly exist. And it would be a 


. result somewhat surprising,.and hardly in consonance with 


` 


— 


-N 
J 


to which they elect members. "Those rights and privileges - 
havé- always in: every-colony,, following the example of the 
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the. ener scheme: of thé legislation, i£; "with ‘regard „to 


rights and privileges of this kind, it were to be found that .. 


in the last resort^ the determination of them no longer 
belonged to the Legislative Assembly, no longer. belonged 


' to. the. Süperior Court which the Legislative. Assembly had 


put in its , place... but belonged to the Crown in Council; 
with the advice of the advisers of the Crown at-home, to be 
determined. without reference either to the judgment of the 
“Legislative. Assembly, or of that Court: which the Legis- . 
lative Assembly Bad substituted in its pages tox E 


^ bi 


|EBe points which emerge sin this decision may s stated ` 


ag follows: — 
(Q)- "The right to vote'or stand as a candidate for, 


Pp is-not a Civil Right but is,a creature of statute Or 
special law and must be subject. to the limitations imposed | 
a TT ae S A rx es : E «E 


| (2). Strictly speaking, it iš ‘the sole right of the dm 
lature to examine. and determine all matters relating to 
the election, of its own members, and if the legislature takes | 
it eut of its: own hands and vests in a special-tribunal an. 


, entirely new and unknown jurisdiction, that special juris- 


diction should .be exercised in accordance with. the law | 
which creates it. : 


s ^ d å » 
4x x - , 4 


| "n 
It should be mentioned. here that’ the: question as to‘ what’ 


the powers of the High Court under articles 226 and 227 and . 
of this Court under article "136 of the Constitution may be; is 
one that will have to, be decided; on'a proper occasion: . 


T 
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It i$ necessary to refer at this stage to an argument advanced 


before us og behalf of the appellant which was based on the 


language of article 71 (1) of the Constitution. 
runs mus: — ^ 


^* 
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That provision 


“ All doubts arid diucius arising out of or in connection ,. 


with the election of a President or Vice-President: shall be 
inquired into: and decided ey the Supreme Gourt’ whose 
decision shall be final." P . 


ae - 
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Vot. FE T A SUPREME COURT. "a a 


befacén- the Barn ‘used in. article’ v w ana that: “of article 
' 889: (b). The difference iñ. the phraseology: employed in the 
en two- provisions- suggests that they could not have beén intended 
to have the same meaning and scope as “regards matters to be 


adhi up before- the. tribunals-they respectively deal “with. If” 


the -framers‘of the Constitution, who apparently, knew how: to 

~ express .themselves,. intended to include within the ambit of 
article 329 (b) all possible disputes connected with’ elections to 
legislatures, including disputes - as-to' nominations, they: would ~ 
* ‘have used similar"words-as are^to: be. found in article 71 (1). 
^ — It is true that it is not necessary to use identical language i in, 
„> every provision, but one can conceive of various alternative ways 
` of expression which- would. convey* i more a and properly 

: what article 329 (b) ris said to- convey. : Tw ; 


1 
P ^ 4 - 


^ 


- 


QU 


can be expressed i in different ways:and the same phraseology need 
not be employed in eyery provision, the argument loses much of 


= its force. But, .however that may be,. I think there is a.good 


.. explanation’ as to why article, 329 (b) was drafted: as it stands. 


m A réferelice to ‘the election. rules udo under the Goten 
. ment of India Acts of 1919. and 1935 .will ‘show that the pro- 
_ Visions. in them ‘on the subject were: almost i in the same language 

. as- article 329 (b). . The corresponding. rule. made under’ the 
Government of India Act, 1919, was s, rule. XXXI of tlie Sicul 

" _ rules, and it. runs as follows: — 


"M “No election shall be called ' in question, éxcept by an 
; electión petition: Me in: accordance: with .the pro- 
“visions. of this Part.” ee? on » | i D up Sue 


^ - 


Xt seems" to iné that. once it is "admitted that thé same idea, 
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e) > It should ‘be noted: ‘that this rule occurs in Part VII, the i 
heading of which is " "The final decision of: ‘doubts and disputes . 


! as to the validity: of an election." _ These words throw some 
l light on the function, which-the: election tribunal was to perform, 
and they are the’ very. words. which thelearned | counsel for the 


appellant, s gu to havé been med to- make the NUN 


—- 


"7qdean ; 7.27 sigue - 


- The EU was s followed a in the Metis fules sud 


o e 


under the Government, of India, Act; 1935, which are contained 


in “ The Government: of India’ (Provincial ; Elections). (Corrupt 
ABFACUOGe ánd Election: Petitions). Order, 1936, ie -dated the RI. 
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Cin . July, 1996." dn that Om the: rie corresponding to rile 31 : 


" ^" under the eailier Act, runs ‘thus: — : E : "e 
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'N. P.’ Ponnu- » 7 ~“No election shall -be. dalled i in „question except by. an ` 
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Swami’ >. élection petition»presented i in- "accordance with the »provisions = 
Ys ef this Part of ihe Order.” ND M | 
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, The Returning ZEN ' A M S 


Officer; Nama- - ; f. P Pa. d: 
kkal Conititueney, «This rule i is to be found i in Part HI of thé ‘Order, the. head- . 


| Namakkal. ` - ing. of. which is “ Decision of doubts and disputes as to validity - 
` v` | ofan election and djequalification for corrupt practices." — 4 
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2-7 os. "The rules. to shé I have referred were-appareritly | framed... 
LE * on the. pattern : -of. the corresponding’ provisions of the British 
| M ' Acts -of 1868 and’ 1873; and they must have béen.intended to — 
p e “cover the same  groufid as the: provisions in England have ‘been, 
MO understood to “cover in that country. fór, so. many years. . If the 
T sa MUS language üsed yim? article: 329. (by. is corisidered. against this his: : 


S00, ^. torical background, it, should. not" be difficult! to see why the, 


. 7 in cértain earlier legislative provisions and; which had stood’ the. 
LIED NEN test of time. qc SM Syst ter jeu gd 


Lg 
d 4 5 i : 
= « “ V 3 wx estok —— - 
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ee NN And now: a word as to why. negative ‘language ` Was, vised | in, 
r 2 article 429 (b). Te seems.'to me that there ds. an “important .. 


oC 0a. 7 7 difference between 'article "m (Qn and article '329 (b). Article 


me B a l E we (1). had to be in an: affirmative form, because’ it confers. ‘special 7 


Eu ^ p 3 o 


~ jurisdictio .on ‘the ‘Supreme Court’ which that’ Court could hot . 


In ' have exercised but for- this article. ~Article 329 (b), on ‘the other .. 
hand; was priniarily intended to exclude.or oust the jurisdiction 
| -ofall courts in regard ! to electoral matter. and to. lay ‘down. the ^ 
Tu oe se . only ‘mode in which an election -could bé Íchallenged.. The 
- TP negative form was: ‘therefore more appropriate, and, that being | 


27 x ^ „so; it sis). not surprising . that it. was decided to follow the pre-. 
te E - existing ‘pattern’ in which also the Akaye language had: been” 
| E dc g op. PE ME IDEE = toa - -7 ø = 07 E 


E mur MUS Vous QUAS 
d "Before concluding, I.should fefer to, an Argument: which Was 
, aina pressed by the learned ‘counsel’ for: the appellant 
nA " - and which^has been reproduced by. one of the. learned; PED D E 
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eon a dispute as to the validitý of homination is a dis- 
pute relating tó election and that can be called in question 


'. only in-accordance with the provisions of Article 329 (b) 
_ by the presentation of an election petition to the appro- 


priate Tribunal and that the Returning Officer would have 

, Bo jurisdiction. to decide that matter, and it was further 
Inasmuch’ as'it confers on the: ‘Returning Officer a jurisdic- , 
tion which /Article 329 (b) confers on. a T ribunal to be 
appointed in accordance with the: Article.” 


"This argument displays "great | daaa E but it 
has.no-bearing on the result óf this áppéal and I think. it can. 


" It Y was next contended. that. it nomination. is. .part of 
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be very shortly answered. Under. seetion 36.of the Representa- . 


tion of the People Act, 1951, it is the duty of the Returnipg 
Officer to scrutinize the nomination papers to ensure that they 
comply with the requirements of the Act.and decide all objec- 
tions which may be made to any nomination.. It is clear that 
unless this. duty is discharged properly, any. number of- candi-- 
dates may, stand for election’ without complying with the | provi- 
.sions of the Act and a great deal of confusion may ensue. In 
discharging the- statutory duty imposed on him, -the Returning 


`` Officer does not call in question any election. Scrutiny of 


nomination- papers is only a stage, though an important stage, 
in the election process. Tt.is one of the essential- duties to be 
: performed before the election can be completed, and anything 
done towards the completion ‘of the election proceeding can by 
rio stretch of reasoning’ be described às 'questioning the election. 
,'The fallacy: of the argument lies in treating a single step taken 


7. In furtherance of an election ` as equivalent to election. The 


decision of this appeal however turns not on the construction of. 
the single word.“ election,” but on“ the -construction of the 


-> . Compendious expression—" rio election shall be called in ques- 


tion” in its context. and setting, with 'due regard to the scheme 
of Part XV of the Constitution and the Representation of the 
People Act, 1951., Evidently, the argument has -no bearing on. 
this metHod of approach to the question posed in this appeal, 
which appears: to” me t -be the only correct ‘method. 


We are informed that. besides the Madras High Court, seven, ' 


other State High Courts have held that they have: no juris- 
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Doi a tructive™.or- - pernianenitly” injurious- to“ the’ . property. He may | grant. leases. - 
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E 1 Sart te by granting - -leases Which will enable: 1 the. tenants -to acquire .permanent^ or, 


ee a ae occüparicy Fights in the lands thereby: defeating she mortgagor's, ae to^. 
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- s DC oto settle tenants, settlement of ts by süch- mortgagee. in the -course “of - 


EL tenants settled by him i a different matter altogether; t is an exception to - 
"T 2 We the neri ‘rule.’ Tn ‘such’ cases the: tenants cannot ibe: ejected. bythe. 


E EN ` prudent - management followed: by. springing up of- statutory rights in'the^- 
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mortgagor even after the redemption . of „the: mortgage; ,But, in! dide to` Cvi. 





come within’ the’ exception, the settlement, of ténants must “be bona fide. ," | = 
~The exception ‘cannot therefore apply where the terms : of ‘the . mortgage ` 1952. 
‘expressly ór.by mcn implication ponte the mortgagee _ from settling NN Gn 
‘tenants. 5.7 -- i g o " E Gope 
ey S Loe Or Gs. Wes E irit - i “OV, 
Where all the zamindari Tights. are given tó the mottgagee, inference Harbans Narain 
- is possible on proper coristruction of the document that the mortgagee has ` Singh. 
^ been authorised . to settle . tenants in -the, ordinary course of management. i m 
_ In such cases tenants settled by the-niortgagee can acquire: statutory rights in ` 
— their capacity, as; tenants. en p 3 x a - E 
" e - PR "T o(d UE Fs - = . " s 
* 


“Sections 20 and 21 “of the Bihar Tenancy Act. apply - only when. tenants - 
are settled | raryats: ‘A mortgagee in possession under zurpeshg: ijara deed ` 
is neither à a proprietor , ngr. a tenure-holder, the dominant, intention. of such, , 
ijara deed being: to providé:a security for "the loan: ‘advanced and not to - -> ; 
` bring into existence any relationship of landlord and tenant, therefore tenants, | ; 
settled by. such ' mortgagée : 'cannot be .settled raijats. Not” being settled p 
 raiyats, ns cannot under ‘the statute apque cup right. i y Us 
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.. The material facts will ephe from. the judgment. c AE 
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The ‘Judgment ‘of the ‘Court was TOT by: — 78 
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` N; Chànðasökhåřa Aiyar, “Gi Thi i is ‘an | appeal by the — April, 14 
defendants, from: a decree of the Patria: Court reversing a decree . 
of the' Subordinate Judge's. Court at Patna,’ and. decréeing the 
, plaintiffs" - suit for possession , against the- ‘defendant: first party 
who mày be “called for. the sake of convenience as ' the : Gopes.’ 
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Küer, from "whom the plaintiffs Second and: third parties trace 


| title. The ancestors of plaintiff first party. gave on- 38-9-1899 an 
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ijara. with possession to one Lakhandeo Singh an ancestor of . 


the defendant second, party under. Exhibit I (b) for a term of 
six -years from 1307 Fasli to 1313 Fasli. for Rs. 540/-.. ‘The 


poshgi money was to be repaid in one’ lump: sum at the end of , 


Fasli 1312. If ‘there was: no redemption then, thé ijara "was to 
continue in force’ till the money was repaid. 'Mussammat Anaro 


Kuer gave her share in ijara to the same Lakhandeo Singh orally" 


on 10th June, 1gos, for a period of three. years for Rs.’ 542 |. 


i 


Lakhandeo Singh, whois. represented now,by the defendant : 


second party, made a settlement of the "land thus' got by him 


| &. 26 acres or 13: bighas,in all) with one Ram Lal Gope, an 
ancestor. of: the defendant first party for a period of. three -years 


from Fasli 1315 to Fasli 1318. There.was-a patta. in favour-of 
the tenant and a kabuliyat i in favour of the landlord. This was 


in 1908. The mortgage was redeemed ih June 1942 by. payment’ 
_ ih ‘proceedings under -section 83 of the Transfer of Property. 
: Act. When the plaintiffs went-to take possession, they were. 


resisted’ by the Gopes (défendants first party, and after- un- 


~ suécéssful criminal ‘proceedings, the plaintiffs filed the, presént - 


suit. "The Subordinate Judge 'dismissed- it, holding that _the 
- Gopes were. raiyats haying acquired permanent ‘occupancy rights 
in the lands: as. the. result of the séttlement by the mortgagee, - 


Lakhandeo-: ‘Singh. On appéal: the .High Court--set "aside" thise 


.- décision and gave the plaintiffs a decree for possession on the 


finding that ‘the defendants were not raiyqts and had no per: 


-manent rights cf va ages This court granted. to. the defendants. ` 


special leave tc appeal. - í XM 


Pass OTT he suit was in the uide for récovery- ot the value of 


the lands as: compensation or .damages from the defendant., 
` second party in'case it was- found that the defendant first: party 
could not be ejected. "The trial court decreed’, this alternative 
: claim and awarded to the plaintiffs compensation at the rate of 


matter in appeal to: the High Court ^and succeeded. But we 
have. e tc do Wen this matter in. the. Pie appeal. 

E At Dg trial, the “plaints alleged, and maintained. that. the 
lands were their. zirat lands‘ within the meaning. of section 116 


of the Bihar Tenancy, Act. and that the>defendant first- party - - 
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DE Rs. 200 per bigha. -The defendant ‘second . party: carried the | 
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"could acquire n nó rights ‘of occupancy `: in the same., The Sub. NECS 
ordinate Judge found against this contention and helg that they di x 
were khudkasht or bakasht lands of the proprietor, . in whith . decus 
rights of occupancy can be acquired. He negatived*the plea of Mahabir Gope 
,the defendants that they were their ancestral raiyati lands. He - — v 

also held that there was no collusion between the mortgagee’ Maro eae 
*. Lakhandeo Singh and Ram Lal’ -Gope in. the matter of settle- DER 
sment of lands: It is on the basis of these ‘findings ‘which were Chandrasekhare: 
accepted by both -the’ parties that -the hearing ot the gd aaa — Atyar, J. 

5 Pierce before the ‘High Court.” l 


It was held by the Privy Coüncil in Bengal Indigo Company 
v. Roghobur Das. (1) that "a zura-peshgi lease is not a mere: 
contract-for the cultivation of the land at a rent, but is a security: 
to the tenant for his money advanced" - They observed, speak- "^ ^ | 
ing of the leases before ‘them, that-" the leases in question were 
not mere .contracts for the cultivation of the land let; but that ^ í 
they were also intended to constitute, and did constitute, a 
real and valid security to the tenant’ for the principal sums. 
which he had'advanced, and intérest thereon. The tenants' 
possession under them was, in part at least, not that “of culti- - 
` vators only, but that of creditors operating Hp of the 
debt due to them, by means of their security." ` These: words — - 
apply tó the i ijara deed before us; it§ dominant intention was to. 
provide a security,for the loan advanced and not to bring into 
existence any relationship of landlord and tenant. - ' 


a 


‘The general rule is that a person cannot by transfer or 
otherwise confer a better title on another than he himself has. 
A mortgagee cannot, therefore, -create an interest in the mort- 
gaged property which will enure beyond the termination of His 
interest as mortgagee.. Further, the mortgagee, who takes 
; possession of the mortgaged property, must manage it as a person 
of ordinary prudence would manage it if it were his own; and © 
he must not commit any act which is destructive or permanently 
injurious ‘to ‘the property; see section 76, sub-clausés (a) & (e) 
of the Transfer of Property Act. It. follows that he may grant 
‘leases not extending: Beyond the ‘period of the mortgage; any 
. leases granted by him must come to an' end-at redemption. A 
-mortgagee cannot during.the subsistence ‘of the mortgage act in ' : 
a manner detrimental to the mortgagor's interests such- as by 

(1) LLR. 24 Calc. RY 00 0-2? : Ez 
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Mahabir Gope “fall within the provisions of section A46, süb-claüse. (e) ‘of the 
ee Transfer o Pg Act. 5i y' 42 pog 
Harbans Narain d TEE s E gos 3 ud 
^ Singh. 
: Sing? VAS permissible settlément by a mortgagee in possession : with | 


Me 


-Ghandrasekhra a tenant in the course. of prudent management and the. ‘Springing’ 
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P Crvi. ~ giving a lease which may ‘eiable the tenant’ to acquire- pérmari- 
"Co C07 ent of occupancy, rights in the land thereby defeating’ the-mort- 
ges "' «gagor's right to Ehas possession; it would be an.àct which would 


Aer, J. up of rights-in.the tenant conferred, or. created. by statute based ` > 


. 40m .the nature of the land, and possession. for the requisite 
moo T os “period: is a different matter altogether. - It'is an exception to 


9; 
+ 


deed , ‘the: general rule.: The tenant cannot: be ejected by, thé mort. - 


PE become an occupancy. raiyat in some cases ánd a.non-occupancy 
"Nn raiyat in. other cases. But the- settlement of-the tenant. by the 


— 


ae, HE" mortgagee inust have been. a bona fide one. This. exception 
ML will not apply. i in a case where the. terms of the mortgage prohibit 


"E “land éither expressly ; or br necessary- apie, " 


~ 
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i 
+ a act ^ z n 4 di" -5 9. v dE 


M it may be possible. to infér on the proper- construction ef the 
LIRE. . document. that hé can settle-lands with tenants in -the.ordinary^— 


woo NN "Course of. mariagement and the tenants. ' might" acquire . certain 


E SES , Tights | in the Jand in their capacity :as., tenants. dn the. 
to U^ 1 case’ of Manjhil_ Lal-Bisua Nath Shah» Deo x. “Shaikh: 


E Mohiuddin (1), there was a bona fide séttlement- of :inort- 
= gaged raiyati land by the mortgagee with tenants and it 


oL por M was held that. the. mortgagor was not entitled tó-evict' them 


ime xx 3 after redemption. Thé earlier decision of-Babu Bhairo Nath | 


D ` gagór even ‘aiter - the rédernption ` of the mortgage.. He: mav 


- "the “mortgagee ‘from making any settlement} of tenants on ce 


` Where all the saminda Tights ale given. to the mortgagee, | 


* 


v s “Ray v: Shanke Pahan (2), related. ‘to -Bakasht lands, and there | 


3 E was no provision in:the Zurpeshgi lease, restricting thé power of 


3 E 15 - kasht lands and bakasht lands are ‘really in the nature of E raiyati 


ih a. Uis. red render, abandonment. «Or. purchasé.— ` is as RUE 


"A. In the présent 'case,. we have the following: clause- in- the - 
| 27.0. cáfara- -deed’ “It is desired. that the ijaradar , ‘should enter into 


~~ possession . and occupation’ 'of the: ‘shafe let out;in ijara: (being. - 


» ee cue „the khüdkashi land under- his own cultivation) cultivate: them, - 2 
n ko (Qu 8 Pat. L.. “Times, 92. - TO (2) EE ^g “Pat. a ee E 

ws g Dr P iX I 

d 2 = - 4 - 7 pE n / e 
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B - the ‘mortgagee’ lessee as regards settlement “of tenants. ^ “Khud- 


. lands which’ comé into the ‘possession of the: Be el by- sur- — 
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pay, 2 annas as reserved rent year after year to us, the executants 
and appropriate the ‘produce thereof year. after year on account 


| of his having the ijaradari interest.” This term disentitles the 


mortgagee from locating tenants on the land mortgaged. Ram 
Lal: Gope, the- grandfather of the defendants first party, who 
executed the kabuliat in 1908 must have known of the title of 
Lakhandeo Singh the.mortgagee and the terms under which he 
held the lands under the registered zur-peshgi ijara deed and 
this is most probably why the tenant not only took “the lease for 
a period of 3 years, but expressly undertook to give up possession 
over the thika land on the expiry of the period of lease without 
urging any claim on the score’ that the lands were his- old 
kasht lands. His kabuliat (Exhibit 11) in fact refers to Lakhan- 
deo Singh’s ijaradari interest. In view óf these facts, the 
learned Judges of the High Court stated that they were not 
prepared ‘to hold that the settlement was à bona fide one or the 
mortgagee was within his rights in ux these- lands. 


Strong reliance was placed for T appellanis' ¢ on the Full 
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Bench decision Binad Lal Pakrashi and others v. Kalu Pramanık - 


and others (1) where it was held, that a. person inducted into 
possession of land as a raiyat even "by a trespasser became a non- 
occupancy raiyat within the meaning of sectión 5, sub-section 3 
of, the Bengal Tenancy Act and~was protected from ejectment. 
But this decision has been subsequently explained away in several 


cases as based on the proposition that the rights must have been ` 


bona fide acquired by them from one whom they bona fide be- 
. lieved: to have the right to let them into possession of the lànd. 
Such, however, is not the case here, in view of the recitals in the 
ijara deed in favour of Lakhandeo Singh and the kabuliat by 
Ram Lal Gope. Bx ge i : 


Sections 30 and 31 of the Bihar Tenancy Act were referred 
to by the learned counsel for the appellants in the course of his 
arguments and he pointed out that the land in this case was 
held continuously by his clients and' their -predecessors from 


1908 to 1942,-when they were sought to tbe ejected., For these ` 


sections: to apply, we must be in a position to hold that the 
appellants were “ settled raiyats. " * Raiyats” is defined in.sub- 
clause 2 of section 5 as meaning “ primarily a person who has 


acquired a right to; hold land for the purpose of cultivating it. 


(1) (1898) LL.R. 20 Calc. 708. 
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Mahabir Gope “iinmediately- under a. tenure-holder.. 


v. : 
'"Harbàns: Narain 
Singh. ` 





“Aryar, J. 
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Ay numself or by méilibers of. his family. Wt 
'- clause 3, provides that a “person | shall not bé deéined to be a raiyat 
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unless he holds lànd either. immediately. under‘ a -proprietor or 


Lakhandeo Singh was not 


a ‘proprietor ' "by which term. is meant a.person owing, whether 
in trust:or for-his own benefit; an estate- or part of an estate; ` 


hé was only a mortgagee. 


Nor was ie a tenure:holder or under 
Chandrasekhara - tenture-holder, as he. does -not comply, with ‘the definition’ given - 
In sub-clause: (1) of section. 5, namely, a persón who had acquifed E 


~ froma proprietor or from 'ahother tenure-holder a right to hold 


- land for. the purpose of collecting rents, ór for the purpose of 


` bringing the land under cultivation by establishing: tenants on 


^it. ‘Such proof as there is in this case only goes to show that. the: 


. ‘lands were undér the cultivation of the plaintiffs and that they 
-were made- over. to the ' possession. of the- niortgagee so that he 
"might cultivate. them: himself.- Hence, Ram Lal: Gope could not. 
claim that he^was a settled. raiyat of ihe village and that cade 


> the statute he secured, occupancy. tights‘ in. tlie; lands: which pe 
took on lease. from Lakhandeo- nee l 


X 3474 
a 


LAS - 


4 - PNE 
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NE s it: was surged ata thé ijara by Mst.. “Anaro; Kuer was 

. admittedly an oral transaction ànd there was ho proof of-any.. 
* prohibition, against the ‘settlement with tenants :80- far: as her 
“share - (3.97 acres) was. concerned ` and that the rights of . the 
- parties: as. regards this area would. stand omn a; different: footing 
| from the.rights in respect of the 4 acres and 29 cents belonging 


to the plaintiff first party. | This -point “was not taken. in‘ the - 


2007 courts. below where -the two ijaras given. to *Lakhandeo. ‘Singh -. 
> = “were dealt "with as if ‘they’ ‘were part and’ parcel, of one andthe 


x saine transaétion, the rights: and liabilities, whatever they were; 


. being,.common- to’ both. We" cannot allow. .the point to' be 


taken now. , 
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The result j is that the High Court’ s decree "is conss and | 
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~ the appeal. is dismissed with -costs of the plairitiffs respondents. , 
There ibis be 1 no order as to costs of the óther respondents. - 


ze dA ” Appedi dismissed. 
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| n | Before S. N. Banerjee, ^ s 
JHABARMAL PARASRAMPURIA 

DHANRAJ NATHANI AND yu "T 


Time to file affidavit of documents fixed by the Master—Ij can be extended 
Jang by whom. 


- 


ina suit on the TT side of the High Court the plaintiff filed his 
affidavit of documents but the defendants did not file theirs.: On plaintiff’s 


` application it was ordered by the Master that the defendants, must file their 
_ affidavit of documents within a fortnight, failing which, their defence would 


be struck off and the suit would be transferred to the list ‘of undefended 
suits. The defendants failed. to file theit affidavit within the fortnight. 
After expiry of the fortnight, however, the defendants applied to the Court 
for extension of time. 'The suit not having been yet transferred to the 
undefended list and the Court being of opinion that the delay was not so 
inexcusable as to justify depriving “the defendants of their right t to be 
heard, time was extended on terms. . 

As regards the question whether. the Court had: jurisdiction to extend 
the time, the.Court, relying upon Maflley Estates Ltd. v. Benedek (3), 
held that it bad, the action not having come to an end in consequence of 
the default. R. 4 : 

Pulin Kristina Roy v. Sushil Kumar Dey (3) and Pid Din v. Lalta 
Prosad ($8), referred to; 

- Gulraj -Shroff v. Kaniram Sureka (4) was distinguished in view of the 
fact that the order in, that case was for dismissing the suit in the event of 
plaintiff's default, to file affidavit within the time ipecified. It was further 
held that it was the Court alone’ who could extend or abridge time in such 
circurstances and*not the Master - -or the. Registrar. 

The plaintiff's contention, that he had by virtue of ‘the Master's’ order 
acquired an indefeasible right which could not be defeated by extension 
of time, was not upheld, since ‘‘ when an order is made in favour of a 
party. and there are provisions in ‘the law. that on sufficient: cause being 
."hown the ordei can be set aside it cannot be said that the order has con- 


* 


. * Application in re: Original. ` 'Side Suit- No. 2d of 1947. 
(x) [1941] 1 “All. E.R. 248. LA . aie eee ao wt cS "yg 
| (2,589 C.W.N.193. wo o, _ ET e : 
(3) [1936] ALR. AI. ees 09 T 
* (4) 42 C.W.N.'457- ` j i ; 
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Cra. Application by the Deferidants. 
oi Suit ls reocovery: of a sum. of Rs. p As. 15 due from 


Jhabarmal Paras- the Defendants on account of certain commission agency tran- 


e rampuria sactions. 
v 


Bbanraj Nathani l 


- The material facts will appear froni the judgment. 


* A. K. Sen and S. Roy for the Applicants. 


"^ 


4. CG. Bhabra for the Respondent. : De box 7 


' The judgment of the Court was as follows: — 
dires 
April, 29. 8. N. Banerjee, J.: This is an applicatiqn for an order . 
^that the defendants who are the petitioner before me be per-. 
_ . mitted to file.their affidavit,of documents; in the alternative that 
the time to file the affidavit be extended; in the further alter- 
native that the order made by the learned Master on yth July, 
1950, be recalled. j : 





The Suit was filed on or about 2oth May, 1947 for re- 
'covery-of a sum of Rs. 2,785- 15, being the alleged commission 
.due by the defendants to the plaintiff, on account of certain 
commission, agency transactions. . 

On or abóut 14th June, 1947. ihe Writ of Summons was 
served or the defendants, and on 26th July, 1947 the written 
statements were filed. The Plaintiff filed his affidavit of. docu- . 
ments on | 18th May, 1950. The defendants did not. ' 


“On or about 7th July, 1950, on the application of the plain- 

tiff, the Master made the order which is as follows: 
“Tt is ordered -that the defendaríts do within a fortnight 
from the date hereof file their affidavit as to documents in. their 
. pessession or power relating to' the matters in'question in this 
. suit, such affidavits to be affirmed. by either of them with libérty 
to the- plaintiff firm to call for further affidavit from the de- 

fendants. other than the defendant making 5üch affidavit as - 

aforesaid, in case the affidavit to be filed under this order be 
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deemed insufficient. - And it is further sais that in default Crvir. 
of the deféndants filitig such affidavit as aforesaid within the time ` —— 
aforesaid tlie defeiice of the defendants in this suit be struck.  !95* 
off and this suit be transferred from the list. of defended suits Juabarmal Paras- 
to the list of undefended suits. And it is ordered that the costs rampuria 

. of and incidental to this application to be taxed by the Taxing ao 
ORE of this Court paid i the defendant to the plaintiff firm." EE aa 


` 


reret 


: : Banerjee, J. ~ ~~ 
The derendasits failed to file their affidavit within the time 


specified in the order. The effect of the order would be to 
strike out the defence and place the suit in ‘the undefended. list 
of suits. But the suit has not yet been placed in that list. This 
summons was taken out on igth of August, 1950 for the reliets 


I have mentioned. “Nobody is able to explain -why it was not 
heard earlier. ' | 


_ In the petition it is died that the defendants, are residents 
of Muzaffarpur in the State of Bihar; the dealings and tran- 
- sactions between the parties continued for several years and there 
are voluminous -papers and documents on which the defendants 
rely and are to be disclosed in the affidavit; the petitioners came 
down to Calcutta on several occasions to give instructions to 
their attorney to, prepare. the affidavit. The affidavit of docu- 
ments could not be filed earlier. It is further alleged that the 
affidavit of documents of the petitioners is now lying ready for 
being filed, but it could not be filed in view of the order of 7th 
-July, 1950. The petitioners also allege that they have got a^ 
good defence to the suit and are ready'to go to trial at once, and 
that unless the time to file the affidavit is extended, ey would 

be greatly préjudiced. 


The delay in this case is three -weeks M undoubtedly the 
defendants were not very diligent and ‘failed to obey the order 
of the court. In the petition they have given reasons for the 
failure. The quéstion is'are the defendants to be deprived of 
their right to be heard? Is-the delay so inexcusable that the 2 
suit should be heard undefended? Is there a locus penitentie? 
If I extend the. time, will that occasion an injury to the plaintiff 
which cannot be sufficiently compensated for by costs -or other 
terms which I ‘may impose. i 
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^-* CVE. sa E Ordiüarily no, order should be made, against a party. withont- 
—- giving him a hearing. That is a fundamental principle of 
pie .  justice.. But ‘there may be cases in which the laches of a party 


Jhabarmal Paras- May give ‘such an advantage to his opponent that.the Court 


kr ua thinks it unjust to deprive: that party of the; advantage’ he has i 


v. 

: : Dhanraj ‘Nathani gained: . In this case, ‘in my view the plaintiff has not. gained -- 

| Banerjee, J.: “toners to .pay. costs. I cannot say tlie delay is such asim the. 

qo EE circumstances of this case cannot “be excused. ‘Therefore I would: 

` : be inclined to extend the tixie on terms, if I have got’ the power 

, > `- todo ŝo. Tt i is argued I have’ not: the power: the Court has. no 
As _ jurisdiction to enlaige. the time; And. that? is the main. point ; 


|  . -cannot extend- thé time-reliance is placed on a. judgnient. E 
PIED = Lort-Williams, J. in ‘Gulraj‘ Shroff v. Kanitam Sureka, Or 
ET a . that case:the order for consideration. was- as follows : — Lor 


af - ee 
^ PCS - — ' +- " ^d x 3 dd 
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jue Ca a Tt is fürther- ordered that in default. of the plaintiff 


b 


Net Pags T6 do stand. disrpissed." $us | oe 
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4 " E 5 T. l - 


= 3 -^ The diftenence between: that case and“ the case before me: 
2 E ->= d$ plain: In ‘that case the: suit stood dismissed. ` "phe- basis of 
- the judgment- was that the suit wás dead when the day fixed: by | 

A a . the order expired. ; In this: case: the defence only, has: been struck, 


E DEL out but the suit. is pe it is. not eae qt must be heard: 
(Um . het “Chapter: 38, ‘rule 46- of the Original Side Rules reads : as” 
Joo og. aD iir md a 2:7 "a 


4 ^ q% 


v ge ` “The Court ora ral shall have power to “enlarge Or. 
EE abridge the time appointed by these rules, or fixed' by any 
l ^S .. order enlarging: time, for doing any act/or taking any. pro- 

GAME PDC -ceedihg upon such terms (if any) as the justice of the case 
GEN | * ` may require, and nay "such enlargement Gay be’ ordéred, 
E ` © a`- ‘although the application for thé same is not made. ed. 


' after the expiration o£ the time appointed o Or allowed." 


L] Y r s A = 


; uen it is ‘thes Coürt who can lop or abriage the time? 
i fs "Neither: the Master nor e Registrar | can do ji it as s Appa from 


4 


"le i) (998) 42 CW. 157.. ee en 


Bs i was debated” before me. : In support ‘of the argument, that the Court i 


- such. advantage which I cannot make good by’ directing the peti cc 
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2 e firm filing suck: affidavit within the. time afcresaid this Suit ;- 
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\ 
“Appendix z Ama (Ormond. Édition) it item 'Nó. B^ That item CIVIL. 


"is marked with an asterisk;” and- it appears from the note under | 


Appendix Z, that such item cannot be ‘taken by the Master. oes 
Necessarily, therefore, the application has to be made to the Fiala Paras- 


Court. The Court can ee the. time, if it thinks fit. rampuria 


- 


v. 


Dhanra TN Nathani 


Mr. Asoke Sen in liis argument. for the petitioners has re 
lerred me to an English ‘Case—Manley Estates Ltd. v. Benedek Bere J. 
(a) In that case judgment i in default of appearance- was obtain- 
ed against ;the defendant. The defendant later stated ` that he 
" "had a defence: to the action ‘and leave was then given to defend, 
provided cértain ` conditions were complied with within 7 ‘days. 

‘After that time. had elapsed, the: defendant applied for an ex- 
tension of time.. It was argued before the Court there, that the . 
leave to defend was conditional upon payment being made 
within 7 days, and that, when the payment was not made within 
that time, the action- had come to an end, because the condition 
upon which. the defendant was- allowed to continue, it had not , 
been fulfilled. . © . 2 zoo UU UE 
. + This-argument, found favour: with the- Master and the n 
learned: trial Judge. .On appeal, MACKIDOE; LJ. observed às. 
follows: p 

ao think, is all ed to them; (ieférring to the 

Master and the Trial Judge)’ that they- were. both . wrong,: 

because R. S. C` (Rules of. the Supreme UE Ordinance 

64, Rule 9 Tees: as follows: ipe gf 


TOM 


-— 


Be UE Court or. a Judge which includes, . TE T 
Master) 'has power to enlarge any time: fixed by these rules, 
` although the application for the same is not made until after 
the expiration of the time appointed. or allowed. I thirik 
that one would be deleting those words- ‘although the. 

- application for the same fs not made until after-the expira- 
, tion of the time’ from the. ‘rule altogether if this suggested ` 
“point were a good one. Counsel for the respondents. relies, _. 
_ and there was reliance below, on cases of a totally different 
nature, where, : after an action was dismissed and, therefore,  « 
` judgment entered. for the defendant—it. was - -held that the | 


x 


4 plaintiff could not make an’ application -t to enlarge the time’ 


(1) [1944] 1 All, E. R. 248. ae "ed 27 EE 


we 


- Dhanraj ‘Nathani - 


Banerjee, J. 


^ 


1952. 


Vm” 
Jhabarmal’ Paras- 
rampuria Í 


v. 
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" in that action, as the action had disappeared. Here, the, 


‘action has not disappeared. It is in existence, and there ` 
Pu actually a judgment which has not been prosecuted- to . 


“execution. ~I think that, within thë words of that” rule, 


there was jurisdiction i in the: Master to enlarge the time." 
A Ew 


- 


On “these observations’ the, Court of Appeal i in England set 


' aside the order of the Court bélow and extended the time. | It 


should be: noticed that in England the: Master has the power 
to: extend the time but as I have already. pointed out he bas 


. not here. t E EA 


~ 


sar 


In Pulin Krishna Roy \ v.' ` Sushil Kumar - Dey. Q1 N. C. 
Chatterjee, J. had to deal with a similar situation; and .he also 


." took the same. view. 'He said, if a suit is periding and there is 


no statutory bar the Court- can grant relief to a party in default 
who wants time to do something which the Court required him 
to do. -Bur where the action is dead by virtue of a previous 
order or where there is some legal bar under a‘ Statute the Court 


- has no such power. Chatterjee, -J. refers to, thé English case I 
have spud cited. S t E pi 


cas Gaya Din v. Lalta’ Prosad (2); the à High. Court at Allaha- 
bad (Allsop and Ganga ‘Nath,’ /JJ.), took the same. view ‘without 
making any reference to .the English c Case. - 


- 


- On these "M I think that the oun has the power. 


-I have set out the English rule and our own rule. It does not 
. seem to me that there is any inaterial difference between. the 


two. "Therefore, I hold T have jurisdiction to extend the ‘time. 
- Mr. Bhabra orf. behalf of the- ‘plaintiff has argued that by reason 


a oF the order, the ‘defence has been struck out, his client will 


& be deprived of a valuable right if the time is extended. Counsel 


" submitted . that. if the time was not extended, the suit would 
pM E in the uhdefended list and it would be easy enough for 
; DSidient to get a decree. He will get a decree as a-matter of 


cOurse. This right should .not'be taken away. He further 


- 


ai 


argued that as there was: no appeal from the order of the Master ' 


his order had -become final between the t parties and cannot be . 


b 


° Q) (1944) 53, €. W;N. i93. x 75 à yo à 
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set aside. and- it t would. bes unjust. to. sake: the orders asked. for. ,, Ove. 
There is some force: in this. contention: But it must be rè ` — 
P membered that when an: order is made i in favour. of a party. and : : xa 
^ there arë provisions in the law that on ‘sufficient cause being Jhabarmal Paras- 
shown,. that order can: be set aside, it cannot be said that every —— rampuria 
such order confers an, indefeasible: absolute. right on a party. MS 
The party in whose favour the order is made takes that order PARRE Nathani 
subject’ to the order being set aside on good cause shown. In "s 
' . this case I do not accept Mr, Bhabra's contention that his client 
by virtue of the order made by the Master has acquired an in- 
defeasible right and the Court cannot extend the date. At the = 
- same time, having regard to the facts of the case, I must impose — ' 
- -terms on which I would extend the time. The defendants were. 
not very-diligent. ‘The effect of my, order would be to restore - - 
the padeno and the suit vil be heard i in the usual, way. 
I extend the.time on the following condition. ^ The defend- 
ants to deposit within three weeks from date with their attorneys | 
Messis. Khaitan & Co. Rs. 1,000 as security: ‘for costs, if any, that 
may bé payable to the plaintiff for this’ suit. If the security is | 
deposited, Messrs: Khaitan & Co., within -234 hours will inform 
the plaintiff's attorneys. about it, If within the time specified — - 
$ the deposit: is not — the application will stand dismissed.. 


Banerjee, J. 


If the EL is imde: the ‘defendants shall within a week 
E the date of the deposit file tae affidavit of documents. 


^ 
- 
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- In. any event the defendants will pay the costs ‘of this appli 
. cation, | Certified for Counsel.” ' E y 


E K 


, ze v se.” - ^ 
xx a e t 1 * 
n i ; 


i ` Khaitan, &.Co.: Solicitors fór tlie Applicant 1 ; 


P. D. H immatsinghka Ü Go ‘Solicitor for the Respondent. 


' 
- -r 
i E : 8 » 2 
s m ^ - ^" T . 
- ` ^ X E [TN * 
+ - 1 - 
E e - + ^ a . , ; 


k * : , T. a vie ae .e€ ^ n . T ! 
S. E.R.C, S050 s s. o Time extended on terms, 





r 


( 


^ 


e 


: The writs which the High | Counce power to issue under Article 226 


THE caido LAW- “JOURNAL, 


d- 


SUPREME court. 


= tn At 


-Piéénis Shri M. i. Faianjali  Sastii, Chief. Justice, Mr." “Justi ice 


+ 
rome 9 I* - ~- 
t 


: Mehr. Chand Mahajan, Mr. Justice Bijan Kumar 


- Mukherjea, Mr: Justice Sudhi Ranjan Das and _ 
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G VEERAPPA: PILLAI: 
v. 


Messi. RAMAN AND RAMAN LIMITED. xii 


1 


v 


~ 


r 


oa 


t 


/ ; 

* Constitution of India, Geils ae and extent of the jurisdiction of 
the High Court—Madras.. Motor Vehicles Act and Rules,- Unete a 
self-contained éode. , 


i 
! 


i 


- 


+i 


of thé Constitution of India aré obviously intended. to enable the High ' 


Court to - issue them, in grave cases where the Subordinate. Tribunals -or ` 
bodies or officers act wholly without jurisdiction; or in 'éxcess of jurisdiction | 
_or in violation of the principles of natural’ justice; or refuse to- exercise a . 
jurisdiction vested in ‘them, or there is an error apparent in the face of. the ` 
record; and such act, omission, error, or exces has resulted in, manifest 
However extensive the jurisdiction may be, it is’ not so wide ‘or. 
' large as to ehable the “High Gourt to, ‘convert itsélf into à Court of appeal . 
‘and examine for itself the correctness of-the decisions impugned a and decide 
what is the Proper view to be taken. or order lo be made : 


injustice: , 


In. the Madras Motor. Vehicles Act and the Rules: framed Derinde 
‘there ia complete and, , precise ‘scheme. for regulating the issue of permits, 
providing what ‘matters are to be taken into consideration’ as relévant, and 
prescribing appeals and revisions from, subordinate bodies to higher authori- 
ties: As the remedies for redréss-of grievances and correction of ‘errors.can 
be found in the statute ‘itself, it is to those remedies that- resort must 


r 


fo 
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generally be had the; issue or refusal of permits is solely within the juris- 
diction of the transport ‘authorities and is hot à matter of right. ` 


ingly such "Cases are not ied for nee by the; High Court . Hn : 


_Atticle 236 ‘of the’ — 


` - 


+ Supreme Court Civil 1 Appeal No: 159 of 1951 by spécial leave from | 
. the judgment and order, dated: 18: «4-51 of the High Court. of Judicature- at- 
Madras (Rajamannar, CJ. and Somasundaram, J.) in, C. M. P. No. ian of ^ 


1gso, 


“Appeal PES the fourth Respondent in the High Court of 
: Madras. ` 
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P 5 EE 2 
The present respondents Petitioners before the High Court 
made. dn application under: article 226. of the constitution for 
quashing cértain proceedings and orders. $ 


i The. aaia facts. will apa ond the jidgment. 


M:S. Salad. Snjór Aate (C. R. Pattabhi “Raman 
and G. R. Jagadeesa Ayyar,. Advocates with him) instructed by 
$. Subramanian, Agent, for the Appellant. 


~ 
` 


N 


C. K. Daphtary, Senior Advocate, (M. Natesan, Advocate, 
with him), instructed by M. S. K. Sastri, Agent, for the Respond- 
ent Noi. ~: ; 4 

"UE. T,.Chari,. Advocate-General, Madras, (R. Ganapathi, 
Advocate, . with him), instructed by P::4. den Agent, for 
i QM NO. 44. - px 


- 


. The judgment. of the Cour. was delivered Lis -— 


me 


Chandrasokhara ‘Aiyar, n : 





"This äppel arises as the result 


of special leave to. appeal grated by this-Court on the 1st of E 
May, 1951, against an order of thé Madras High Court dated’ 


19-4-51, quashing certain proeeédings of the ‘Regional Transport 


a 


‘Authority, Tanjore, and thé "Central Traffic Board, Madras, . 


dated 19-1-1950 and: 3-3- 1950 respectively, and an order of the 


first ` respondent (the State of -Madras) dated 57-11-1950, and 
directing the.issue to Messrs. Raman and Raman Ltd, (Peti-. 
tioners before the High Court) | of permits for the five’ buses in 
- respect of which a joint application ‘had been made originally 


ae them and one T. D. Balasubramania Pillai. 


The ‘present T G. Veerappa Pillai; was the foürth 
respondent in the High Court; ‘The present first respondents 
. (Messrs. Raman and Raman Ltd) were the petitioners before 
the High Court. Present respondents ` Nos. 2, 3 and 4 were 
respectively LEE Nos. Ti and 3 before the High Court. / 


A 


The dispute. i is s between’ the. ardiai a and Messrs. "Raman 
and Raman Ltd. who were competing bus proprietors in the 


- ir 





p^ 
' March, r7. 


we 
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c . Tanjore District; and it is over -the issues of five permanent 
—-  ,' permits for bus Nos. M.D.O. 81, M-D.O. 230, M.D.O. 6, M.D.O. 
ea 7 and M.D.O. 759 on the toute between Kumbakonam and 


G..Veerappa  Karaikal It has been a long-drawn game with many moves, 

Pillai- counter-moves, advances and checkmates, both sides displaying 

P “unusual assiduity and skill in their manoeuvres for position. — 
Messrs. Raman B 

and Raman Dut it is unnecessary to set out in great detail all the steps taken, 

Timited: as they have been narrated in the order of High Court and many 


—— . of them are of insignificant relevance for disposal of this appeal. 
Chandrasekhara I spall state here only what is material. 
Aiyar, J. " i 
| : - Thé ' C' permits fot the five buses stood originally in the 
name of Balasubramania Pillai. The buses were agreed to be : 
purchased. from him by Messrs. Raman and Raman Ltd. . And 
; ' , ‘there was a joint application by the transferor and transferee 
on 10-3-1944- for transfer of the-ownership and of the ‘G?’ per- 
iits in the name of the purchasers. Two days, later, Veerappa 
Pillai, proprietor of the Sri Sathi Vilas Bus Service, who is -the — 
appellant before us, applied for temporary permits to. ply two of 
_ his own vehicles over the same route, stating that the vehicles 
| ! of the two agencies which held the permits were mostly out of ~ 
= action. It ‘was a fact that out of the five’ buses sold ‘by Bala- « 
d- Het subramania Pillai, only. two were then running; thé other three... 
207,75 = were under repairs.’. The permanent: permits for the sold’ buses . 
7 . 7^ | were ‘suspended by :order of the Secretary ‘dated .28-3-1944. 
Temporary permits for buses M.D.O. gso, 894, 918, M.S.C. 
71682 and 7482. had- been issued to VERTADDE ‘Pillai during- de 
same "month; 


ts 
a os 
bh 


Now we cóme to another chapter in the story. Balasubra- 

mania Pillai resiled from the joint application and repudiated 

- ‘it as having been got from him by fraud. The Secretary, Road 
Traffic Board, thereupon refused to transfer the ownership on 

the 19th March, 1944, and this order was confirmed by the Board 

on 29-5-1944. Balasubramania Pillai and Veerappa Pillai made 

a joint application on 10-4-1944° for transfer of the buses and 

the original. permits in favour of Veerappa Pillai who had on 

the same date agreed to purchase the vehicles. The Secretary. 

granted this application on the same date. , Messrs. Raman and 

Raman Ltd., took the matter before the Central Road Traffic 

` Board' and’ they made an order on 16-8-1944 upholding the issue 


- 


VoL. go]... 
of temporary: permits. to, Vebrappa Pillai- for his bases M. D.O. - Own. 
920,894, 918, M.S.C. 7632 and 7482, but setting aside the transfer y ee 
of registry of the original buses and the transfer of the permits 2e 

| relating to the.same. On an application by Veerappa Pillai to c. Veerappa 
review its order dated 16-8-1944, the Central Road Traffic Board Pillai 


allowed on ,27- 11-1944 only the transfer. of the ownership of the .. . Y. 
/ buses but not a transfer, of the: oe = - Messrs. Raman 
a and Raman 


zl, |...” SUPREME COURT.” . ' 197 
a E . 0M ° 


Limited. 
Yet anothers move in othe game was this, Veerappa - -Pillai uei 


E - filed. a suit in the court of the Subordinate Judge, Kumba- Chandrasekhara 
'' konam, On 3-10-1944, for recovery of possession of the original Atyar, J. 
- five buses from Messrs. Raman and Raman Ltd., on the strength ' : 
‘of his purchase. from’ Balasubramania Pillai. ` The’ Subordinate . 
. Judge -appointed Veerappa ‘Pillai as Receiver on. 17-8-1945 and 
the five disputed buses were delivered to him on 26-4-1945. Two 
of the buses M.D.O. 6 and 7 were repaired, by him and put on 
~ the route under his temporary permits.. The suit was decreed 
in his favour ,On 2-5-1946. Later, he repaired -the other three 
buses M.D.O. 759, 230 and 81 and began to run them on the _ 
- game route under thé: temporary: permits he; Held. Veerappa - 
Pillai Was s discharged, from s A on 189-1948. 


Ld s 


; ET a T2 . i b ws , 
Be , “On thë, atiéagth, of. ‘the. Sub Court. dece Véetappa Pillai ' 
SNC „again applied. fora permanent transfer of- the: permits, and on, | j 
Ex 22-7; 1946, the Cerftral. Road Traffic Board transferred the peti: -~ 
i tion to- thé Regional Transport Authority with..an intimation I | 
that it saw: no objection to the issue of regular permits to > . | 
 z Veerappa Pillai" for the disputed buses, or to their transfer in 
a ^ his name; provided there were valid permits in existence. ‘This 
'. view appears to have been- modified later and on 2-9:1946 the 
Regional Transport Officer directed the ‘issue -of temporary per- 
| mits to the buses for the period from..srd September’ 1946 to 
^  gist October, 1946,. subject to the condition that the issue of - d 
"the permits did not affect the- rights of either party in the matter 
... . tinder dispute. Thereupon, - the Government was moved by 
A `+ Veerappa Pillai-and also by Messrs. Raman and Raman Ltd., 
z but the Government declined to interfete and the result was an 
f order on 30-6-1947, by the A orans Authority to the ~ "m 
. following effect: — 
“ Since the subjectimatter Ì is on dissi before the High 
. Court, the matter-will- lie over pending the decision -of the ` 


^ 


mo 
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Civi... - High. Court. -The temporary permits are “continued as is 
i uci z ERN p. aot cu im ET n 4 X 
Do MM PAM ea | REM A 
I i D x ^ 4 ' 
p gee ete DEG fresh petition. by Vetiappa: Pillai to. the Central Road ` 
"TELS Traffic. Board, Madras was "unsuccessful, but a further appeal to- 
| "Mesirs: Raman the Government of Madias ended-in his favour in an onder dated.. 
„and Raman 29-3- 1949. ks order is in.thése terms : — IM bere tr 
i Limited. _ A d" $ Lo ee ES MEE WES 


 ehmidrashara 7 ^ 2 Shri Sathi Vilas Bus. Service, Porayar, Tanjore district,. 

. Ala, j. + have béen permitted by the Regional Transport Authority, ° 

: Tanjore; | to tun their buses M.D.O. 6, 7, 81, 230 and 759 On 
“the Kumbakonam- Karaikal route on temporary permits 

i from. 1944. pending the: High Court's decision on the ques- 


Bm ^ ` tion ‘of permanent ownership of the buses. Government Bus 


E à i „consider it ündesirable to keep. these’ buses running? on 
"PC ` temporary permits for a long ¿ and indefinite: “period, - Further ^ 
* v co 0 Sri Sathi Vilas Bus Service have secured the decision of tlie 
n dec decns ` Sub-Coürt; Kumbakonam, -in their favour. about the per ~~ 
HW 4 manent’ ownership of the buses.. In the circumstances the ~ 
3 x25 S Regional .lransport Authority, "Tanjore, i is directed, to grant n: 
wer cp RAS „Permanent: ‘permits - for the. büses of Sri ‘Sathi Vilas’ Bus e 
EN Dc uL : 5 Sekvice;' Porayar;. referred - £o above. in, liéu- of the. existing. 
Dur oe Age tes ae PT pum, a a. qw (dens 3 D D E 
sig : APERTE Ge 8 Au + "e E Re ee EN t 
a a c m MN E E pra rs 
Ut AA S jb jon ihe basis of. this Governjnéit "order,  pérmanent permits m 
TO etui tu £^. -Were issued. in favour of Veerappa ‘Pillai on 181471949. ' Getting 
pcd he . ! to! know of. this last order, Messi. Raman. ‘and’ Raman. Ltd.,- 
E ae approached : ‘the’ Goyernment>of Madras with- ja -petition .pray: 
"^ 5 7, 7 ing for clarification of the ordet by making it ‘expressly subject | 
027.2. tothe decision. of the. High. Court regarding’ t the title to .the said ` 
- 0-7 -  * oC five buses and, that: in the. event’ of the: High Court déciding 
"oe C “the appeal in favour of Messrs. Raman and Raman Lid.: “the 
a eeÓÀÀÀ À- l übove said. five. permanent permits, will-be takén  awdy from 


_ Veerappa Pillai and given to them.” The Minister of, Trans- 
"port, who. ‘dealt with the matter, stated on the BERE - that 
"was my, intéation alio; br SE. uer is "P 


- - A ; 
= - = 
x ! " : M - : 


- ~ 


. , ` The High Court reversed. the deie of ‘the Sub Court, on |. 
2 -3-9- 1949,. and tame, o the. conclusion that the .title- of- Messis. ~ 
l Raman ane Raman Ltd., to os five buses, prevailed ov over that. of 


tæ- 


te 
t - v, 
* 
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' Veerappa Pillai On 19-91949. they Applied: tó the Government 
for cancellation of the five permits issued .to Veerappa Pillai 
and for grant of the same to them. . The Government declined 
to interfere as the Regional Transport Authority was the com- 
petent authority- -vide order -dated 16-11-1949. In their appli- 
cation to the Regional Transport Authority dated 28-11-1949 
Messrs. Raman and Raman Ltd; asked for withdrawal of the 
permits. In the meantime, that is on 14- 10-1949, Veerappa 


Pillai applied for renéwal of his permanent permits held, for his ` 


own buses Nos. M.D.O. 1357, 20, 1366, 1110, 1077, M.D.O. 1368 
and M.S.C. 7632; which had.been substituted for the disputed 
buses as they had ‘become unroadworthy and useless. “ The appli- 
cation for renewal has under Section 58 Sub-clause (2) of the Act 
to be treated as a fresh application for new permits. This pro- 
cedure was followed and on 22-10-1949 a notification was issued 
inviting objections against the renewal and giving 3011-1949 
as the date of hearing. No objections were received and the 
Secretary renewed the permits for two years from 1-1-1950. This 
order was dated 3-1-1950. The Regional Transport Authority 
dealing with the application of Messsrs. Raman and Raman 
Ltd., dated 28-11-1949 resolved ón 19-1-1950, that the permanent 
permits issued to-Veerappa Pillai should be cancelled, that the 
route should be declared vacant in, respect of the five buses and 
fresh applicatioris shonld be invited. and dealt with on the merits. 
The order further stated that “in the meanwhile Sri G. Veerappa 
Pillai and Raman and Raman will be given temporary permits 
for running two and three buses respectively on the route. The 
permanent permits will be cancelled with "immediate effect. 
Raman and Raman should put in the buses as quickly as possi- 
ble. Till then Sri Veerappa Pillai will be given a | per- 
mits so "as not to’ dislocate public traffic.” 


- Both the párties "were dissatisfied with this order and pre- 
ferred appeals to the Central.Road Traffic Board, Madras, which 
dismissed the appeal of Messrs.. Raman and Raman Ltd., and 
restored the permanent . permits of Veerappa Pillai by order 
dated the srd' March, 1950. Messrs. Raman and Rarnan Ltd., 
moved the. Government, but it declined to inteifere by G.O., 
dated 7-11-1950. ` | 

“Thereupon, Messrs, 'Rainan and Rand Ltg, aei the 
High Court on 4-12 1950 under Article 336 of the Constitution 
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Messrs. Raman 
and Raman 

Limited. 





Chandrasekhara 
Aiyar, J. 
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"in Civil: Miscellaneous: Petition No. 13315 o 1950. for a writ of a 
certiorari for quashing the. ordefs and the. proceedings of the . 


; - Regional Transport Autbority,- the Central Road Traffic Board, 


`- G. oe - Madras and the State of Madras dated. 19-1- 1950, 3-3-1950, and E 
E Pillai | 


~> "IMP 


. 9r Ed such. appropriate directions to the first respondent to 


àid- Raman transfer, ‘issue or grant: " the.five-pucca permits ‘in respect. of the. 


Limited. ^ route Kumbakonam-'to . Karaikal. _to the- petitioner herein.” 
Uo —- ^ (Messrs. Raman and Raman Ltd.).: It is on this petition. that, the” M 
ire order challenged i in this: appeal was Inade by the High Court. > 
yer, 2 


- 


" 
* 


m 


~ the parties, thé attitude of the transport authorities including ` s 


! The- High, Court, took^the view that. throughout all- the- - 

E stages prior to the High. Court's decree, ‘the parties, the. traris- i 
; port. authorities: vested with the: power to issue‘ permits, and the = 
: Government also proceeded upon the footing that the transfer. 
of the permits was dependent ón the title to the. buses. and that. 
'- Veerappa Pillai obtairied the temporary afid permanent pennits | 
"only in this capacity as transferee and not in his individual ' 
iright To quote. the learned Chief Justice :—" the conduct of^ . 


4 4^ 


- the Government are all explicable only on the assumption’ that 
the rights of- parties , were consequest op the ownership of the 
five vehicles in‘ question. - The'fourth respondent-having obtàin- < x- 


En ' ed the benefit. of: temporary ánd permanent permits as à trans- 


- feree from ‘Balasubramania- ‘Pillai allthis time ‘cannot be héatd - 
“now to say after the decision o£ this Court, which has hegatived ~ D 
. his claim and, upheld the claim. of the applicant | Piat the appli- 
cant should not enjoy thé fruits of his, success.' ‘He further 
points out that the procedure laid down by ‘the Motor Vehicles 
Act and the“ ‘rules for grant. of- fresh permits was not followed 
and that long before the application for renewal’ was allowed, 


- the Regional Transport Authority had been informed" of: the 


decision. of the High ‚Court: The order of the, Central - -Road | 
"Traffic Board was.in his opinion most unsatisfactory, as'it' was -: À 
based - on. a. quibbling distinction, between ' ss withdrawal ' "".and 
“cancellation "of thé: permits. In “bis ` view,: the orders com- ' 
Dn against deprived Messrs. Raman and Raman, Ltd,.of . 
the fruits of the-decree obtainéd by” them at the hands of the 
. High Court. after much pn of time and money. EE 
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^. An. examination ` ot^ 'the- ident sections- of. ihe. "Motor ' 3 
Vehicle Act docs: mot "S the View. that^ the; issue ds a er 
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: for a ee ae falls within the: definition: of stage carriage ' Crv. 
is necessarily dependent on the bowhetship ofthe vehicle. AD - =. 
that. is required for obtaining ` a permit is'possession of-the bus. iud 
Ás ownérship is not à condition precedent for the grant of per G. Vecai 
mits and as.a person can get a- permit provided he is in possession Pillai 
of a vehicle which satisfies" the requirements "of.the statute or Ž — vV 


the rules’ framed thereunder, we ‘have to. hold that the parties je E eru 
ahd the-authorities were labouring under a misconception if they Limited. 
entertained a contrary view. * But the assumption on which they ees 
proceeded: may perhaps be. explained, if not justified, on the RRR ATUSER TATE 
ground that-it was supposed that the question of ownership of- 447 J. 
' the vehicles had an important or material ‘bearing on the ques- > 
tiom as to which of them had a preferential claim for the permits. 
, It may well be it was one of the factors to be taken into* account 
`, and it seems to' us, that this was apparently - the reason why the 
! question of issue of-permanent'permits;was postponed from  . í 
time to time till we come to the order.of the Government dated 
39-3- 1949 on Dur presented i both the contestants: 


wf 


-— 


"If matters. had stood as they: were; till the Govern had 
made this 'order,: something could have. been said in favour of 
Messrs. Raman'and:Raman Ltd.,-in. the event of their ‘ultimate 
success in the High Court as. regards. the title to the five buses. 
"But the said order altered the situation. . In. the order, the 
direction. for the grant of permanent permits is not rested solely / 
-Ón the decision of the Sub Court in favour of Veerappa Pillai 
but another reason was also given, hamely, that Government 
considered it undesirable to-keep the buses running on tempor- 
ary. permits ‘for a long and. indefinite period. In giving this ` 
reason, they- were: aun a policy. A RE 


ot x 
| As observed jian the, High Court by their judgment 
dated $-9- 1949 reversed the decree of the Subordinate Judge 

" and dismissed .Veerappa. Pillai's. suit for possession of the buses 
baséd on his title, If it. were:the law that the question of 
possession | based on ownership was ‘decisive as regards the grant — ' 

E permits, zand, if no other circumstances were available to be 
"taken into. account when-the question of the issue of permanent 
' perinits again” came up, for consideration, it would: have been 

~ easy to hold that Messis. Raman and Raman-Ltd., had at least 

R preferentia) dam. Tu PoE for ‘them, hoth these i 
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Civi. ' requisites are not satisfied. It has .been pointed out already 
—- ` that nowhere do we find. in the Act anything: to indicate that '. 

id the issue of permits depends on.ownership. Othér-circumstances 
G. Veeráppa which had a material bearing as to which of them was entitled 


-~ Fila, - to the permits had come into existence since the date of the, 
iv. 
Messrs. 
.and R ' transport authorities and; by 'the- Government. The ordér of 
Limited. — .19-1-1950 of the Regional "Transport Authority sought to render 
——  . rough and ready justice between the parties by the adoption of 
‘Chandrasekhara What may be called a middle course. The terms of the order have 


"dnm, Ji already been set out. Before disposing of the appeåls.of both 


1952. 


- 


eee joint ‘application. and were taken into account by the 


N 


EE ` the parties, the Centfal Traffic Board appears to have called for 1 


P a report from the Regional Transport Officer. In this report, 
attention was drawn to the fact that all the fivé buses had been~ 

- - replaced by new vehicles and that the registration certificates 
--. ' had béen cancelled as a result of. the replacement. After Bala- 
subramania Pillai, it was Veerappa Pillai who was running the: 


Central ‘Traffic Board's order of 3-3- 1050 restoring the permanent 
"Permits of Veerappa Pillai was based on the fact; that Messrs. 
Raman and Raman Ltd., asked for withdrawal of the permits - 


and not their cancellation and that no opportunity had been : 


. given to Veerappa Pillai to show cause why his permits. should . 
not be cancelled; and the: procedufe prescribed ‘for cancellation . 
was not followed.: |^ ee go 
When the Government was moved. by Messrs.. Raman and. 
Raman Ltd, ünder section 64 (a) of the Motor. Vehicles Act, 
. they had.before them a petition for withdrawal of the’ permanent 
permits issued to Veerappa Pillai and for transfer or grant of- 
five “Pucca permits ' relating. to the five buses. The. Govern- 
ment ‘granted’ stay of the: ‘appellate order of. the Central .Road : 
- Traffic Board pending -disposal “of ‘the revision petition and. 


_called for a report from the sübordinate transport authorities: ` 


Two important facts were brought to the notice of the Govern-- 
. ment im the réport. Messrs. Raman- and Raman Ltd. did not 
file any objections-to the renéwal,of the permits sought by 
Véerappa Pillai. What i is more important, they had' no permits 
from the French authorities enabling them to run any-buses òn : 
the poron of i route which lay in French Lus It was 


- 


` 
~ ` 


*' buses continuously on this route for néarly 5: years and he also 
obtained the privilege of securing the permanent permits. The N 
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E 
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further pointed out that there was tio subsisting joint application, Civi. 

to support the request for transfer and that the original permits RE 

in the name of Balasubramanian had ceased to exist after DM 
31-13-1944. The Government had also before them two petitions G. Veerappa 
. dated 8-3- 1950 and 25-10-1950 from Messrs. Raman and Raman . Pillai ' 
Ltd. and two petitions dated 29- 3-1950 and, 8-6-1950 from s 
Veeragpa Pillai. It is on the ‘basis of all these materials that ipis P 


the Government declined to interefere with the decision of the Limited. 
. Central Road Traffic Board. m É dd 
: " Chandrasekhara 
It is contended for the appellant iagi in diss state of affairs — 79er J. 
. the High Court acting under Article 226 of the Constitution 
had no right to Anterfere with the orders of the transport 
authorities. ; l E l : l 
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“It is unnecessary for the disposal of this appeal to consider 
and decide on the exact scope and extent of the jürisdiction of 
the High Court under Article 220. Whether the writs it can 
issue must be analogous to the writs of habeas corpus, manda- 

. mus, prohibition, quo-warranto and certiorari specified therein 
and the power is subject to all the limitations, or restrictions 
imposed on the exercise of this jurisdiction, or whether the High 
Court is at liberty to issue any suitable directions or orders or 

writs untramelled by any conditions, whenever the interest¥ of 

. justice so require, is.a large and somewhat difficult problem which 
does not arise for solution now. Mr. Setalvad appearing for 
thé appellant urged two narrower grounds as sufficient for his- 
purposes. Firstly, hé urged: that however wide the jurisdiction 
of the High Court might be under Article 236, it could never 

, exercise its powers under the Article in such a manner as to | 
convert itself into à Court of appeal sitting in judgment over 

every tribunal or authority in the State discharging adminis- 
trative or quasi-judicial functions. Secondly, he maintained 
that the Motor Vehicles’ Act with the rules framed thereunder 
dedlinig with the: grant of permits is a self-contained’ code and 
that in respect. of the’ rights and liabilities created hy such a 
statute the mantier. ‘of enforcement must be sought within the 
statute itself. It was further urged by him that in any event, 
the High Court could" not substitute its own view or discretion 
for the view taken or discretion exércised by the one au 
~ rities, even if it was erroneous or unsound. 
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M Such writs as are. referred to ‘in Article 226 are obviously ini- 


~ tended - to enable : the - High Court tó. issue them ‘in grave `cases, ~- 


Where the subordinate tribunals or bodies or officers act wholly 
^ without jurisdiction, or.in excess“ of it, or in violation of the; 


— ^-OPillab principles of natural justice, or. réfuse to exercise’ a jurisdiction - 
ER Ne ' vested in. them, or there is an. error apparent on the face of the 
Messrs. Raman d, id 
. and Ri -, record, an such, act, omission, ° error, Or excess has resulted- in’. : 


Chandrasekhara High Court to convert itself into a Court of appeal ; and: examine 
d. 


| Ai yar, 


~ 


- 


t 


- manifest, injustice. "However 'extensive the jurisdiction may be, 
Z-it seems. to us that it is not so wide or large-as to ‘enable thé. 


—- E 


` for itself. the correctness -of the décisions : impugned, and: decide ; we 


what- is the proper ‘view to be’ taken, or the order:to be made, 
Mr. Daplitary,. who áppeared for thé respondent, said nothing t to ~ 
* controvert this position. His argument was that if all along the.: 


i authorities. and the Govérnment had proceeded. upon a parti-.- "n 


"culár footing and dealt. with the, rights of the partiés on that.” 


- basis, ‘it was not open to them, afterwards to change front and =< 
^' - give the goby altogether to the conception.of the rights of parties . 
E entertaihed by .them -till- “then. According to him, there was» lt 


... manifést injustice’ to his client: in ‘allowing-. them. to-do/so and- - 


this was the reason which impelled the High Court’ to ‘make the 
“order. which is the. subject-matter s of ia in- this 5 


^ = - L 
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m The Motor Vehicles Act..is..a. statute which’ “creates: new 
-Fights and liabilities and prescribes. an elaborate ‘procedure for. : 
-their regulation.” No one'is entitled tó a permit as of right, 
even. ‘if ;he satishes all ` the. - prescribed : conditions. . The 


' grant of a: permit is. entirely . within the: discretion of P 


' the. transport, “authorities and ` naturally depénds on 'séveral ^ E 
circumstances’ which have to be-.teken into “account. Thé? y 
. Regional Transport Authority and the Provincial ' Trans: n 
| port- Authority are entrusted. under, section. “42 with, this -. 

_ power. They máy be described - -a8 - administrative ; bodies - ‘exer: ` 

. Cising quasi-judicial functions in: thé matter of the grant. of ^ 


ay 


- 


Pd 


“permits. Under rule $ of thé Madras Motor. Vehicles Rulésy ^-^ 


the Regional Transport. Authority is called the Road Traffic: - 
.Board and the Provincial Transport Authority is called the. 
` Central Road Traffic. Board. ‘These bodies or ‘authorities are : 
- - constituted. by the Provincial "Government. . "The. matters which ; 
are to be-taken into account. iir granting or refusing, a sage 
carriage pem are mter i section. 14D pu qn ünder 
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rule 134 ‘A, the Secretary of the Road Traffic Board may ‘exercise Givi. 
certain powers as regards the grant or refusal 'of stage carriage - | ~~ 
permits and under rule +36 there is an appeal to the Board from !95* 

these orders. Similar powers of delegation are vested in- the, G. Veerappa | 
Secretary to the Central Board and an appedl lies to the Central ^ ` Pillai 
Board under rule 148(1). From an original order of the Road ` ae 

Traffic Board there is an appeal to the Central. Board and from Mess. Raman 
. the original orders of the Central Board to the Government, . ip tora 
vide rules 147 and 148. ^ An- amendment introduced by the sus 

* Madras Act XX of 1948 and found as‘section 64-A in the Act "Chandrasekhara 
vests a power of revision in the Provincial Government. Besides Ayar, J. 
this specific provision, there is a general provision in section 43-À f 
that the Provincial Government may issue .such orders and. 
directions of-a general character as.it may consider. nécessary to 
. the Provincial -Fransport Authority or, a Regional Transport 
Authority in respect of any matter relating to road transport; ^ 
and such transport authority shall give effect to all such orders 
and -directions. There is, therefore, the- regular , hierarchy of . 
administrative bodies established to deal with the regulation- of 
Transport 2 means of motor vehicles. . = | 


— 


^^ 


Thus we have before us a complete and precise evens 
for regulating the issue of permits, providing what matters are . - 
to be taken into: consideration’ as relevant, and prescribing 
-appeals and revisions-from subordinate bodies to higher authori- 
tie. The remedies for. the redress of grievances or the.correction . 
of errors are found; in the statute itself and it is to these remedies - — - 
that resort must generally" be had. ‘As observed already, the 
issue or refusal of permits is solely. within the discretion of the ` 
transport authorities and it is not a matter of right. 


Á 
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We are accordingly of e that, this was nota color 
interference with the discretion that was exercised by Transport 


Authorities paying, regard- to all the eae and. the Surrounding | 
circumstances: ^. . ^ xL eee 
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* "Further, it vill be ee that the H igh Couit de did 
not content itself with- merely quashing the proceedings, it went 
. further and directed the Regional Transport Authority, Tanjore; 
" to.grant to the petitioner permits in respect of the, five buses . E 
in repect of which, a joint Sppicabon was made originally by | 
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"i ‘prietoty possession and ‘occupation of his or her Rays share .- . 
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the  pétitiotier and: Balasubramania Pillai ahd that.in casé ‘he 
above buses have been - coridemned, the~petitioner ghall “be at 


liberty to provide substitutes within such time as may be pres- 


G. Veerappa  cribed by the authorities.” Such a direction was cleatly in 
.  - Pillai: "excess s of its pum and. jurisdiction ` x bu. edd 
d V. m > Me Ux A 
usen ins For the reasons given above, the appeal is allowed and’ thé 
: Limited. "order of the High Court. set aside." Each party will lear their 
— ~ own costs of these PE throughout. ; i 
_ Chandrasekliara Ne ^ 
Aiyas, J. RM. |. Me "a. n m Appeal allowed. 
t a ` "e » n" . - 545 
2 Present: Mr. Justice S, Fazal Ali aa Mr; Justice Vivian Bose: 
Cin.” > EN. .DHIYAN SINGH AND ANOTHER 
* RAEN e Eus U. á Xe i = I 
1951 JUGAL: "KISHORE © AND ANOTHER.* aa oye 


February, “22. - [On Appeal from the High Couit of Judicature at Allahabad. 


EN e 


Hindu Law Succession Arbitration- Award—Patties ibceblinp the „award ` 


even if invahd, i estopped fram, challenging its validity —An heir of a 


_ party estopped from challenging’ the award, if also- estopped when suc- 
cession opens to him ma Sereni charaçter viz, asa reversioner. of the 
ur party. .. i E 


A’ ‘dispute as — devolution: of property, by. „intestate "süccession 


lindas the Mitakshara Hindu Law was referted to arbitration and an ‘award l 


was given. The Spee put) is ‘as ‘follows: =|. = 
A3 € ` , 7 


» "Having regard to the — —— given above, Brijlal, first party, 


| 7 and Müssamat Mohan Dei. the deceased's female:issue, second party, have 


been held'eri ititléed to shares, worth Rs.os8,500 and Rs. 42,482-10-0 p. res- ` 


pectiyelp in the said properties; -and accordingly . . .,. . . two lots 
have” been : made and the first lot is allotted to the first party and the second 
- lot -to the second: party; and henceforth the parties shall have-no claim or 
liability against each other; and' each party has. ‘become permanent owner 
(malik mustaqil) of his or her share; and each party ‘should enter in pror 
M Lus í 
+ Supreme Court Civil Appeal No. 8 ‘of 1951 from the judgment and 
„ decree dated the 12th October 1944 of the High ‘Court’ of- Judicature at 
Allahabad in. Firat Appeal No. $374 of 1941 arising out. -of. decree dated gist 
July. mn of the Court 9 the Civil que a at | Moradabad in 1 Gugma Suit 
No-g*obigar-- ; 


Eoo DL ; - i 
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Vor. 9o]. n 2 SUPREME COURT. ` 


Held that the award gave Mussamat Mohan Dei an-'absolute estate 
quien as. the words ' ‘malik mustagil ' have been used, : d : 
Ram Gopal v. Nand Lal (1) and Bishunath Prasad Singh v. Chandika 
Prasad Kumari (2) approved i ' 

Even if the award is invalid, if the first party.under the award induces, 
by. his conduct, the second party to accept the award and-thereby induces 
the second party to act greatly to her detriment viz. to part with an appre- 


ciable portion of the, estate arid the firít party himself gains. a substantial ` 


advantage, then the first E is estopped from challenging the validity of 
ethe award. 


Kanhai Lal v. Bri Lal (s) ‘approved. 


Although the other reversioners who do fot claim dough the one who” 
has consented (to the. award) are not bound, the consenting reversioner is. 


as aa . A a 


lel o 


Kanhai Lal v. Brij Lal (8) approved. 


, Ramgouda Annagouda v. Bhausaheb (4) referred to. a 


~ 


Rangaswami Gounden v. Nachiappa Gounden (5) and Mt. Binda Kuer 
v Lalita Frama (6) distinguished. ~ 


. 


i Appeal by the Defendants. 
Suit for declaration of title. 


^w 


The material facts will appen from the jodgment. 


Bakshi Tek ‘Chand, Senior Advocate (S. K. _ Kapoor. 
Ad oae with him), instructed by Ganpat Rai, Agent, for the 
Appellants. 


Achhru Ram, Senior Advocate (Jawala Prasad Chopra, 
Advocate, with him), instructed by apear Bahadur. Saharya, 
Agent for the RSPODOCBO« ny l 3 


The judgment of the Court. was. delivered by: aig 


V. Bose, d.: This is'a litigation between two branches of 
a family whose common ancestor. was one | Megh Raj ‘Singh. 
The family tree is as follows: 
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(1) [1950] S.C.R. 766 (778). . (4 (1927) LR. “54 LA. 396 at 403. 


(3) (1932) L.R 60 I.A. 56 (61, 62). (5) (1918) L.R. 46 LA. 72. 
(9 (1918) L.R. 45 LA, 118. > (6y [1986] A.LR. P.C. 364 at 308, 
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Dhlyan Singh 

V. 

Jugal Kishore 

February, 22, 


Dhiyan an Singh 
' and another 


v. 
jugal Kishore 


^ and another.. 
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Bose, J. 
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"^  Megh Raj, Singh 7" © . se. 
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Jawahar Singh i ‘Madan Singh 
Shanker Lal (d. 1884) Brijlal (d. 1889 or 1890) 
| CE Va RN EI 
' Daughter: Mst Mohan.Dei Es f 4: 
Zt (d. Oct. 1929) Kishan Lal Mahabir Prasad 
Husband: Narain Das (d. 21-5-1940) ` (d. 19231) 


Aj 


MEC [o5 oos 
Shri Kishan Das Mst. Deoki Jugal Kishore Amar Nath. 


- 


(d. March'igzg) (d. 1894) PLE. 1. PLE. 2. | 


| | ' | | 
Dhiyan Singh Jai Bhagwan Singh Ghas Ram Onkar may 
Deft. 1. — "Deft. a. 


The dispute is about property which, according to the plain- - 
tiffs, formed part of Shankar Lal's estate. The plaintiffs state 
that the two branches of the family were separate at all material 


times; that on Shanker Lal's death in 1884 his daughter. Mst. 


Mohan Dei (the, defendants' grandmother) succeeded to a limited 
estate. The reversion opened out on her death in October - 


1929 and the plaintiffs are entitled as the next reversioners, for 


Mst. Mohan Dei's son Shri Kishan Das predeceased her. 


EU bd The defendants admit that Sharks Lal was separate from 


-—- 


the other branch of thé family. They divide: the , property 


"which their grandmother Mst. Mohan Dei possessed into two 
categories. ` First, there was property which they say belonged 


to her. These are properties which, according to them, she 
purchased or obtained under mortgages in her own right.- Next, 
there were properties which belonged exclusively to her. father- 
and to which she succeeded as daughter. On Shanker -Lal’s 
death disputes arose between Shanker Lal’s father’s brother’s son 


-Brijlal (the plaintiffs’ grandfather) and the defendants’ grand- 
. mother Mst. Mohan Dei. Brijlal claimed.the entire estate by sur. 


vivorship, his allegation. being that Shanker Lal died in a state ot 


- jointness with him and that all the properties were joint family 


properties. "This dispute - was “referred to ao anid an . 


f 


Vor. 9o.] : SUPREME | COURT. . ` 
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award was delivered.” ‘Onde it Mst.-Mohan Dei was given the 
_ suit properties as absolute owner and the rest of the estate then 
in dispute was giver to Brijlal. A division was effected accord: 
-ingly and ever since, that is to say, ‘from 21-12-1884, the date. 
_of the award down to 26-3-1941, the date of the suit, each branch 
‘has been in separate and uninterrupted possession , of the pro- 
perties respectively allotted to it and each has been dealing with 
them as absolute owner. The defendants’ claim that -the plain- 


tiffs are bound by this award and are in.any event RUBER 


» 


- 


"Thé plaintiffs Tost.in the first Court but won in the High 


Court. The defendants appeal. 


, 


- 


The first question is abóut the nature of the: award. The 

defendants say that it gave Mst. Mohan Dei an absolute estate. ` 
The plaintiffs deny. this and say she obtained only a limited 
estate. ‘In our opinia e defendants are right. 


- 


P d " ~ 


The question at-issue is.a simple one : of construction. The 


award is Ex A1. The operative portion runs thus: 


^ 5 


nN Having regard to the specifications given we Brij 
Lal,‘ first party, and Musammat Mohan Dei, the deceased 
female issue, second party, have been held entitled to shares, 
worth Rs. 28,500 and Rs. 43;482-10-0 “respectively in the sad 
properties; and accordingly . . ... . . two lots have, 
-been made and the first lot is állotted to the first, party and 
“the second lot-.to the second party; and- henceforth the 
parties shall have no claim or liability against each other; 
and ‘each party has become permanent owner- (malik 


E mustaqil) of his or her share; and, each party should enter 


im proprietary posséssion and occupation of his or ber res- 


- pective share ka 


The underlining i is ours. lupo * 


We do not think the wore ean of any doubt, uenia, 


as the words “malik mustaqil” have, been used: see Ram 
, Gopal v. Nand Lal-and others Q) and. I Bighuneth ee PU 


(1) [reno SCR 766 at TR š 
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Sam 
Dhiyan Singh 
v. 

Jugal Kishore 





Bose, J. 


i 


get a ot AS. well as regards the law. “His view of the law’ may: have been 


~- L »" 
at% 1 B -- 


Cvm. ocv.  Chàndik Prüsad ‘Kiimari - -) JBut.it wai: d argued. that. the. 
: ——. '' award must be viewed asa whole. arid that certain'earlier  passages- . 
^ 2985 . show that this could not haye-been the intention: The passages 
aw 
 Dhiyan Singh. relied. on ‘are’ these. First- the” finding that! the properties’ 
up W: claimed. by -Mst. Mohan. Dei: as her own really- belonged to 
a Es Kishore- Shanker Lal.’- He, had. purchased - some and‘ acquired others: - 
' -through mortgages ; in her.name but she was ‘only a’ benamidar ` Ñ 





< Bose, J: 


E eae ae -whether with the help of ancestral funds-or not the ‘arbitrator 
| 3 Was: unable: to- determine. - T hird, thie arbitrator's ‘view. of: the. 
-.. : Hindu law, nafnely, that. ge Ww PORC a cn e 


LJ i = r 
" - a a te = - * 
a 7 E! > Aa H 


4 Mot , 
- 4 “ ^ n d $ DA 


20 o | " the brother should be iuis owner of the joint ‘ancestral . 
UE DE _ property. and the. daughter: ‘who has a male issue € should be- 
Nee a a : E owner of. the Pru M d ce 


` - - 
hod - - ~~ = b i -— 
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^. 


-as ` p t w 
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co d D “And. lastly, this passage . Ro e bogus BS 


FC LC. TAN when: "the d party (Mohan Dei): dai 
owe. SEE E dn inherited. no property. from ‘her husband, she,.in case of. 
AT NEL . getting this share, will certainly settle down in Amroha and | 

+ 10,7707 , -will maké ‘her father’s `haveli as her abode and “thus; the 
S ue - haveli shall remain abad: as. heretofore, . and in this- Sway. 
/- T. the deceased’s name will be perpetuated; and it ‘is. positive 


D t4 E > _ her'son, who will be the malik (owner). thereof, and- later - : 
- the descendant. of this son will become the; owner thereof. aa 


— 


omes um We do riot ‘think these. -passages ‘qualify. the opérative portion 

Ed ^ “of the award’ and are’ unable to-agree with: the learned Judges :: 
us . of the High Court who hold ‘they do.. In our opinion, the 

z arbitrator was. confused:.in. his mind both as regards tlie facts’ 
A wrong: but-the words used are, in our opinion, clear and;. in. 

" a - -the absence of. anything which would „unambiguously ` p 

ub : P them, we. must interpret, them i in their usual sense. 


eee E Some: -Cases ‘were cited -in which the word !“ malik,” “and in - 
' -c : one case ‘the words " malik mustaqil” were held. to import. a. 
ME . limited ` estate because of qualifying circumstances: - We think 
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. and had no title to-them. Second, that’ some of the properties .: E 
TREE e ., in: dispute weére ancestral and’ -the ~rest self- acquired, "though ` 


that, after the ` Musarnmat; this property shall devolve-on- .' 


Z Vor: 9o.) - i P SUPREME. coraa, 


? 


pes ^ 
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it ‘would be: pointless to examine them’ because. we are concerned 
here. with the,.document before. us and even: if it be conceded 
that words which would ordinarily mean oné thing can be 


Rix 


qualified by other words and circumstances appearing in the Dhiyan : Singh 


' same document, we are of opinion that. the passages and cir- 


v. 


: cumstances relied on in. this case do not qualify: the strong, clear Jugal Kishore 


and unambiguous words used*in this document. "The learned 
counsel for the plaintiffs-respondents had to search diligently for 
the meaning for which he-conténded in other passages and had 
to make séveral assumptions which do not appear. on the face 


‘of the award as to what the arbitrator must’ have thought and 


‘unambiguous language by phrases of dubious import which can , 
be made to coincide with either view by calling in aid assump- : 


must have intended.. -We are not prepared to qualify clear and 


tions of fact about whose exisfence we can only guess. 


Pa 


The award was attacked on other: Soui. also. It was ` 


urged, among other things, that the arbitrator. had travelled 


| beyond .the terms of his reference in awarding Mst. Mohan Dei 


an absolute interest.. It was also urged that even if Brijlal was 


. bound his son Kishan Lal, who did' not claim through him but 


EN 


wlío.had-an independent. title as reversioner to Shanker Lal, 


- would not be bound, and it was contended that if Kishan Lal 


was not bound the plaintiffs would not be either, ` But we need 
not examine these points because we do -not need to proceed 
on the. -binding nature of the award. Even if the award be in- 


. valid we are of opinion that the PUN. claim is EDEN 
. answered Lr the Bet of oan NS 


i 


Now ‘it cam be conteded that before an estoppel can arise, 


.- there must be, first, a representation of an existing fact as dis- 
tinct from a: mere promise de futuro made by. ofie party to the ; 


. other; second; that the'other party, believing it, must have been 


induced tó act on the faith of it; and, third, pat he must have 


so acted.to his detriment.. n E a 


t id 7 - 


It will be necessary 4o “deal with this in: "stages and first we 
will consider whether there was’ any estoppel against Brijlal. 


It is beyond. dispute that he laid serious. daim to the property. ` 


in 1884. ` He claimed that hé was joint with Shanker Lal and 


7 so on Shanker Lal’s death he became entitled to, the whole of 


we 
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..Dhiyan Singh 
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‘Jugal Kishore 
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- Bose, J. 
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the estate band that Mst. Mohin Dei had say a right of mainten- 
ance. Whether he would have had difficulty in establishing 
such à claim, Or indeed whether it would have been impossible 
for him~to do so,.is wholly immaterial. The fact remains that - 
he pressed his claim.and was serious about it, so much so that he 
was able to persuade the arbitrator that he had an immediate |. 
right to part of the estate." Mst. Mohan Dei, on the other hand, 
resisted this. claim and contended that she was entitled to 
separate and exclusive, possession, and in any event, that she was 
entitled in absolute right to a part of the property. On the facts 


_ which now emerge it'is -evident that Brijlal ` had no right and . 


that his hopes of one day succeeding as. reversioner. were remote. 


EP Mst. Mohan Dei had a son Shri Kishan Das who was the next. 


- presumptive reversioner, and as the boy was a good deal younger 
‘than Brijlal, Brijlal’s chances were slim. Actually, the boy'sur- 


. vived Brijlal by nearly forty years. Brijlal died in 188g Or 1890 


‘and the boy did not die till March 1639. Had he lived- another 


` eight or nine moriths he would have succeeded and the plaintiffs 
` would, have been.nowhere. Now this dispute, : seriously pressed 


-by both sides; was referred to arbitration, It is‘neither-here nor 
there whether the award was valid, whether the decision , fell - 
within the scope of the reference or whether it:had any binding 
character in itself. Even if it was wholly invalid, it was still 


- open to the parties'to say: Never mind whether the arbitrator 
was right or wrong, his decision is fair and sensible, so instead of: 
wasting further time and money in useless litigation, we will . 


accept it and dividé the estate in accordance with his findings. 


. That would have been a perfectly.right and’ proper settlement ~ 


of the ‘dispute, and whether, it bound third parties or not it 


i would: certainly bind the immediate partiés; and that in effect -i is 


what they did. By his conduct ‘Brijlal induced Mst. Mohan 
Dei ‘to believe that this would be the case arid on the faith of 
' that representation, namely the acceptance of the award; he in- 
- duced Mst. Mohan Dei to act greatly;to her detriment’ and to 
alter her position by accepting: the award and: parting with an 
appreciable ' portion of the estate, and he himself obtainéd a’ 


" substantial advantage to which he would not otherwise have been 


entitled and. enjoyed the benefit of it for. the rest of his life; and. 
to his credit be i said, he. never. T. attempted. to ‘go behind | ‘his - 
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delon. v Imany event, we are clear that that created. an estoppel 
as against Brijlal. \ 


In our opinion, the preserit case is very similar to the one 
which their Lordships of the Privy Council decided in Kanhai 
Lal v. Brij Lal (i). There also there was a dispute between a 
limited owner and a person who; but for an unproved claim 
` (adoption) which he put forward, had no right to the estaté. 
The dispute-was taken to the courts but ‘was compromised and 
according to the agreement the property was divided between 


the two rival claimants and the agreement was given effect to l 


and acted on for a period of twenty years. Later, the succession 
opehed out and the other party to the compromise, who by 
then had stepped into the reversion, claimed the rest of the 


gstate, which: had been assigned to the limited owner, against 


her personal heirs. The Judicial Committee rejected the claim 
on the ground of estoppel and held that even though the plain- 
tiff claimed in a different character in the suit, namely- as rever- 
-sioner, he having’ been a party to the compromise and having 
acted on it and induced the other side to alter her position to 


her detriment, -was estopped. We do not think the fact that , 


there was a voluntary compromise whereas here there was the 
- imposed decision of an arbitrator makes any difference because 
we are not proceeding on the footing of the award but on the 
actings of the parties in actepting it when they. need not have 
done so if the present contentions are correct. ` 


5 
«o. 


It is true that in one sense a questión of title i is one of law 
and it is equally true that there can be no estoppel ori a question 
of law. But every question of law must be grounded on facts 
and when Brijlal's conduct is analysed it will.be found to entail 


' an assertion by him that he admitted and recognised facts which 


would in law give Mst. Mohan Dei an absolute interest in the 
` lands awarded to her. It was because of that assertion of fact, 


‘namely his recognition and: admission of the “existence of facts, 


. which would give Mat. "Mohan Dei an absolute: interest, that 
she was induced to part, with about one-third of the property to 


which Brijlal, on a true estimate of the facts as now known, 
had no right. There can be no doubt that she acted to her 
‘detriment and there can, wé think, be equally no doubt that she 
was induced to do so on the faith of Brijlal's statements and 

(G) (1918) L.R. 45 LA. 118, . 
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£t x ie = . condüct which | induced, her tg- bae that. he accepted: all the 
ict ‘implications ‘of the ‘award. Bui in any-event, we are clear that" 


1958. '. Brijlal would.have been _estoppéd. The-nature of the. dispute 


Dhiyait ai Singh . ‘ahd thé-desctiption óf.it givéh in the award show that there -was-” 


i r 


Y- `- - considerable ‘doubt, and certainly much dispute, about:thé “true: . 


dee Kishore. staté of affairs. - -Even if. ‘the: arbitrator was- wholly wrong . and 
Jose P p .- ven if. lié had no power: ‘to décidé as he did, it Was open to both ` 


“sides to accept: the- decision. and by their acceptance recognise l 


PAR inm "thé. existence OF facts which. would in law give the other am 
: “absolute estate in ‘the propertiés - they: agreed. to, divide among _ 


gu rac -tatión -of an existing ‘fact’ or’ set’ of facts. ~ Each would .conse-- . 
aes * quently be estopped, as against, the other and’ Brijlal in parti - 
"cular would-háve been ‘estopped from denying the existerice, of 
z. facts "which would’ give: Mst. Mohan Deran absolute interest’ in 
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"NM A 7 We. tuii next: to bis son Kishan: Lal, Brijlal died i in L1889 - 


oe ae a - thenisélves and did dividé. :That, ‘in our Opinion, is a represen- F 


~ 


Or pd At that date Mst: Mohan Dei’s son Shri Kishan Das E 


‘was alivé and was thé next presumptive reversioner. Brijial's- 
- &oris therefore had rio more: Tight to that portion of his estate 
"which yas, assigned - to Brijlal "than Brijial himself. “But they 


E not-claifi au independent? title.in “themselves, and; as we know, 
o ee "they. had ‘no other title at' that date.. They, were " therefore in 
VEM |; no better. position. than: Biijlál- and: as Brijlal would have been 


(ipm eu estopped, . the ‘estoppel * descérided ^ to them. also bécause" they 


. - 8tépped: into his shoes. -This would be.so even if Brijlai had 
A aes TE claimed the property independently for himself, which hé did- 
(7 47^ a "mot; but much more so-as he claimed in joint. family rights and: 
me atted: as „karta c Or n on behalf of his family ` 


+ - 
a w^ * 
2 


~ Lud 


‘But apart fon this, there was also-an: iüdependent waist 


rae ^. dn -Kishan Lal. -’ We have said; he had no. right. to this: part of - 


^o c ^07 the ‘estate -when -his ‘father died, apart from the award. - Birt 
i nevértheless: He. took posséssion ` ‘along with hii, brother and the 
EE .two: of. them” ‘treated . the "property as their own’ aiid. derived. 

ION NE ‘benefit’ from: it, - "They. pártitioned. the éstate between them- 

; . selves and sold away parts of -it-to third: patties, — Kishan Lal 
gus -knew of the award: -Hé knew. that mutatiori- had been élfected 
l in. accordance with it and po a by Brijlat uiderit 


j - i “took ; possession: and clainiéd through -their father. They. did 


- 214 ^. "ute E uk CALCUTTA” LAW JOURNAL. / Qe ug ‘Vor. y a 


* 


, 
A 
- 


- 
"€ - 


‘ E - 


Vor. 9o] o st -- ' SUPREME, COURT; 
and that ‘ttre : Test had ‘been retained bi Mit. Mohan Dei. His 
retention of the property therefore and his’ continuing to deal 
with.it'on the basis of-the award indicated’ his- own. acceptance 
of the award and therefore, by his acts and conduct, he re- 


presented that he also, like his father, admitted ‘the existence 


, 0f facts which would in law. give. Mst. Mohan Dei: an absolute , 


_ see then that Brijlal retained possession of- property to which he | 


estate; and further, he allowed . Mst. ‘Mohan’ Dei to deal with. 
the estate as her own, for she, on her part, -also acted on the 


. . award and’ claimed -absolute rights in the property assigned 


to her. She dealt with it on that footing and gifted it in that 
right to her .grand-sons, the contesting defendants, On 4-4-1929. 
Mutation was effected and Kishan Lal raiséd no objection. -We 


-was not entitled for ‘a period of five or six" years from 1884 to 
1889 or 1890 and induced Mst: Mohan Dei to part with it by 


. representing that he accepted the award and her absolute title to 
the rest, and' after him Kishan Lal and his brother between 


- 


them enjoyed the benefit of it from 1889 or 18go down to Octo- 
ber 1939 when Mst: Mohan Dei died, that is, fora further forty 


' years, and - led’ Mst. Mohan Dei -to believe: that they also 


acknowledged] her title to an absolute estate. ~ We have no doubt 


* that down to. that time Kishan .Lal was also estopped for the 


reasons given above. Had he questioned the award: and re- 
opened: the dispute Mst. Mohan Dei would'.at once have sued 
and would then’ for forty years have obtained: the benefit of 
property from. which she was excluded because of her acceptance 
of the award : on. the: faith of Brijlal’s assertion that he too 


` accepted it. Kishan Lal’s inaction over these years with full 
- knowledge `of- the facts, as is evident from the deposition of. 
- D.W: 2 Dhiyan Singh whose testimony is. uncontradicted; and 


his acceptance of the estate with all its consequential: ‘benefits, 
unquestionably creates an. estoppel in him. The witness tells 
us y that— : l 7 T E 
E Kishan . ` Lal- always accepted this award: and. acted 
| upon/'itL" - "o "us 


EN 5 E pom -7 4 


. . He uilifes 'd this in cross-examinatiori ES saying that Kishan 
Lal had also objected to it but the witness did’ not know whether 
that was before or after Mst.’ Mohan’ Dei's death. The docu- 


ments filed show it wag after, „SO there is-no reason why the 
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main portion of his statement which is uncontradicted, and 
which could have been contradicted, should not be Bene 


in March 1929 Mst. Mohan Dei's son Shri, Kishan Das 


4 


died'and Kishan Lal thereupon became the nexf presumptive - 


reversioner, and. in October 1929 when the reversion opened out 
the estate vested-in him, or rather would have vested in him but 


for the ‘estoppel. The question therefore is, did he continue 
.to be bound by the estoppel when he assumed a new character 


on the opening-out of the reversion? We have no doubt he 
did. 'The decision of the Judicial Committee which we have 
just cited, Kanhai Lal v. - Brijlal (1), is, we think, clear on that 


the’ one who has consented are not bound, the consenting re- 
versioner is estopped. This is beyond dispute when there is an 
alienatioh' by a limited owner without legal necessity. . See 
Ramgouda Annagouda v. Bhausaheb g Where the ground of 
SCION was- 


t 


^ 


point. ` Although other reversioners who do not claim through — 


"S yr de ceo but Annagouda himself being a party to and ` 


benefiting by the transaction evidenced “thereby was pre- 
cluded from gueinoning any part of it.” 


d£ 


In our opinion, the same principles apply to a case of the 
"present kind. " : 


- 


, It varane: however, on the strength of Rangaswami 
Gounden v. Nachiappa Gounden (3) and Mt. Binda Kuer v. 
Lalita Prasád (4), that even if Kishan’ Lal did take. possession 
in 1889 or 1890 on the strength of a title derived from his father, 
that would not have precluded. him from asserting his own 


rights in a differerit character when the -succession opened out. 


Reliance in particular was placed upon page 308 of the latter 
ruling. In our opinion, that decision is to be distinguished. 


In that case the reversion did not fall in:till 1916. Long 
before that, namely in 1868, the next presumptive reversioners 


<Q) (1918) LR. 45 LA. 18. — 
(2) (927 L.R..54 LA. 896 (409). . 
(3) - (1928) L.R. 46 LA. g2, (4) [1036] ] ALR. P.C, $04 at 208, 
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teme irto. a compromisé whereby the? grandfather. of. one . . Gi. 
Jairam, who figured -in that’ case obtained à good. deal more una 

- than he would have been entitled to in the ordinary way. -But: ^ 195%- 

for the' coinpromise this grandfather would have got only one Dhiyan : Singh 
anna ig gundas share, whereas due’ to the compromise he got. v. 

as mich as : annas 4 gundas. The actual taking of possession J"84l Kishore 
was‘ however deferred under the compromise till the death of fois J 
-one Anandi Kuer. She died in 1885 and on that date Jairam Bd 


E was entitled to his grandfather's share as both his father and 


grandfather-' were- dead. Jairam accordingly reaped the benefit 


um of the transaction, But it is- to be observed that the extra 


* 


_ benefit which he -derived was only as to a 12 gundas share 
because he had'an absolute and-indefeasible right to 1 anna 12 
gundas in any event in his own right ünder a. title qun did not 
Spring from the: compromise. n t j 
fion: lot 1 anna 4 gundas to a dor Munnirara and 
“out of the orie anna which he had left from the 2 annas 4 gundas 
he sold 13 guindas to the ‘plaintiff? for a sum of Rs. 500. Now . 
it is evident that on those facts it is impossible to predicate that 
the 13 gundas which the plaintiffs purchased came ‘out of the 
extra’ 12 gundas which Jairam obtained because of the com-, 
. promise rather than out-of the 1 anna 12 fundas. to which he 
had-a good. ; and independent title anyway; and of course unless 
. the plaintiffs 13 gundas could be assigned with certainty to the . 
- 13 gundas it would be impossible to say that they had obtained ` 
any benefit from the compromise. "The Judicial Committee also 
‘added that even if it was “possible to assign this 13 gundas with 
certainty-to.the 12 gundas it by no means followed that the’ 
plaintiffs, admitted that fact.nor would that necessarily have 
given them a, benefit . under the compromise. They had the 
right to contest the pósition and gamble ' on the possibility- of 
pone able to po the RR Their Lordships. added— 


4 


oo Unless the plaintiffs’ individual conduct makes ‘it 
. unjust that they should: have a place among Bajrangi Lal's 
"revérsioners their legal rights should have effect." 

.. . In the: other case, Rangaswami ` Gounden v. Nachiappa 
‘Gounden, (1), their Lordships’ decision about ‘this matter turned - 
on the same sort of point: see page 87. Pr E js 

- (1) (1938) L.R, E LA. TA pi = b 
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The: presené case is very different. When Kishan Lal. took 
^ possession- -of his father's property he held by.virtue of the’ award 
and: under no other: title, and for forty years be continued ito 


Dilyan. an. Singh "derive Benefit -from‘.:it:: Accordingly, he ‘would have been 


v. 


iens Kishore; 


* Bate, J. 
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. stopped even- if he: Bad claimed in a different. character as 
reversiorier after the succession. PEE out. . 


a4 


t r 
- k - - 
LJ t^ 4 dt 


-enuréd after October‘ 1929, then ‘the plaintiffs, who: -claim 
through Kishan Lal, would also be SHOPPER. pou S 


, x 


` The appeal succeeds.” ‘The decree. of-the High Court-is set 
aside and that of the first Court dismissing the plaintiffs claim 
js restored. ` Costs here and in the High Court -will be, borne by 
the Mapa. 2 7 5 sg, E oe 
Appeal allowed. 
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The Indian Criminal Law. Arienin Act, 1908, as ania by the .. , 


Criminal Law Amendment (Madras) Act, 1950,—Section 15(2) (b); if falls 
‘outside the scope of authorised restrictions under clause (4) of Article 
I9 of the Constitution -—Article 19(1) > (c) of the Constitution —Right to 
form. associations— Article. 226, 0f the Constitution, M PU QI 
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^4  *Süpreme Court Civil Appeal No. go.of 1951: tirider “Article, 1g2(r) of 


Q^ 


the Constitution of India from the judgment and order dated 14-9-po of 


the Madras High, Court (Rájamannar ¢ C.J., Satyanarayana Rao and ;Fiswa- 
natha Sastri, JJ. ) in Cini Miscellaneous, Petition No.. : 8530 of 1950. 
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' Intérvehers. 


B -- Tt wai “éonceded: that if the Soppa against Kishan lal. 
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FTN ES : Ghandrasekhara . Aiyar. : P ees s 


` 


"Not. io] to o* 3 5 SUPREME COURT. 


Es s “Section, 15(2) (b) ‘of the. ‘Indian Crinjnai Law Aa ee Act,” 1908, 

'. las amended by the Criminal Law Amendment (Madras) Act, 1950, falls | 
outside’ -the limits of constitutionally ‘permissible legislative abridgement, , 
‘defined in clause (4) of Article 19 of thé -Constitution, of India, of the 
fundamental right. conferred by Article Ai9(y (c) of:the said constitution 

. and is, therefore, , uncónstitutional and .void. The grounds on-which the 
"Government is. authorised. under section 15(2) (b) to declare associations 
,unlawfül are factual. The factual existence of these grounds is amenable to 
“objective . determination, by" courts. The claim of the, Government in seek. 
"ing. by. its mere "declaration to shut out judicial enquiry into the. facts, 

underlying: section 15(3) (b) is altogether "unreasonable. The Act suffers fiom ' 
a serious deféct iri the absence of any ‘provision for adequate communication 
of the Government's notification under section 15(3) (b) to the association 

. and its members or ofhce- bearers. The Government has to fix a ‘reasonable 
period in the notification for the aggrieved person, to make a representation 
to the Government. But ho personal service on any office-bearer or member 
of the association concerned or service by affixture at tlie office, if any, of 

' such association is.prescribed. - Nor is any other mode of pioclamation of 
the notification at the place where such association carries on its activities 
provided for.. Publicátion in the Official Gazette, whose publicity value is 
e no means great, may not reach. the members, of the association declared 
: unlawful, and if the, time fixed expired | before they knew of such declaration, 
their right of making a representation which is the only opportunity of 
presenting their case; would be lost. 'The risk of prosecution involved in 

; declaring an association. unlawful, without providing for adequate- com- 
municatıon of süch- declaration to the association and its members or office- 
bearers, may well be considéréd sufficient to- render: "He EPOSON of res- ` 
trictions Ea such: means -wareaggnable. eis. Je 2 EE 


ZI E decision pP With. the Validity dE restrictions. imposed" on one of 
.the aad hin conferred by Article q19(1) cannot have much value as a precedant 
* for. adjudging; the - ; validity: of the Xestrictions, imposed. on another right, 
even , when..the, constitutional. criterion is; ‘the ‘same; namely, reasonableness, 
as the ‘conclusion: must depend on the cumulative effect of the varying 
facts and cirgunistances of: each case. The test of reasonableness, wherever 
- prescribed, should” „be, applied " to éach' 'individual statute impugned; and: 
no abstract standard, or generà? IE of Teasonableries can be laid down 
as Ee to al! 'cases. os 
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~'- A summary and nat. is" bóand to be a à largely one-sided review by an 
Nera Board cannot "bea: ‘substitute for; a judicial enquiry. The 
formula of subjective satisfaction of the Government or'.of its officers, with 
an Advisory, Board thrown in to review the materials on which the Govern- 

' ment seeks to over-ride a^ ‘basic freedom guaranteed ‘tothe citizen, may be. 
viewed as reasonable only-in very- exceptional circumstances and. within .thé 
narrowest limits and cannot receive ‘judicial approval as.a general pattern of 
reasonable restrictions on fundamental rights. „As ,regards v fundamental 
rights," court has been inc the. role of sentinal on the- Qui Vive. 
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a Mh 3 "m vw - Pátanjali Sastri, 'C. d. 1 This i is an appeal ‘fon an ord Ur | 

^ t^: of the High Court “of -Judicature ; at Madras: "adjudging section - ' 

u Bs. x.15(82) (b) óf the “Indian. Criininal;. aw. s Ániendment ‘Act; 1908; 

a 2 , : (Act. No. 14 of 1908): as, amended by the Indian Criminal ‘Law: 
ae ; Amendment, (Madras)'./ Act;:l 1950, : «(hereinafter , referred to as the, 
DM NA aoe Act), aš unconstitutional ` ‘and: võid; sand“ ‘quashing ^ 
"275 "7^ Government“ Order ‘No; -i1 517; - Public: (General) Department, 
^ a -dated 10th March 1950" whereby: the’ State. Government declared . 


"n T a Society. called. d ii Education - Süceiy 2 an unlawful . 
a ee “association. A : : 
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RA The. respondent, who was- T T E ofthe ` 
Society, which. was registered ‘under, the Societies" Registratiori . 
+” “Act, 1860, applied to the High Court on 10th April 1950 under ^- 
d. -7 A article 326 of the Constitution ‘complaining. ‘that the: impugned 
P Act: and. the Order ‘dated: 10th March ió5o purporting ‘to. be . 
D IN : issued. thereunder, T CES the ‘fundamental right conferred. ° 


+ 


siet Si 
0j C. : i 
r = 7 € 4 
s D-^pie S. Ru 1 ` i” a 3 . 
' b ^ ta A Sra 
t Nf he = v ^4 ER a 
: tne eu -= - we ee ~ en IM i Fhe Sos - 
- - € - ap „th 7 - 
. 0. 1950] §..C.B., B8." x A T ee js A Lt i 
= 2 ^o s * oe sm a Xs €- 77-7 4 
k = €-"-- ^ = * nil t 5 NEL 
` - 
f = s - " 2 aoe xs ux r. ~ 
4 s T -a - ^ ^ t oe 
» ` ^ r -7x 
r4 3 » f © - wo a E a `a- * 
ros "m" -, is - Ro ^ M - 
POET "E ) T - "ak ` oc z E- 
` 4 - ee - ~ F 
P Fo - - 
c > z e 9t 
1 - - 
-— e ^ aS * E : 7 - - 
ww - ^» F] - 
7 i = t To 2 a * Fa * = 
- - 7 - Ff = ot - = ž 
m - - = 
M s vp " a ^ no c * ee * x - ,"* - 2 - 
»* , 
P = ete E 
- wf x » E m * t 
- r ë 
7 pt x 7 : » € E 7.4. ] a E 
- * 


Vou: gol a Suni COUR. x "T bhi 


- 
^ kd aw 


“on him by: ‘article PES (0). of ihe" Constitütióri to form asso ^. Cw. .. 
ciations or unions and seeking appropriate reliefs: "The High HR 
Court,’ by a. ‘full - bench of three, Judges (Rajamannar C.]. c 


Satyanarayaria Rao and ‘Viswanatha Sastri Jy allowed the The State of 
application on. 14th September 1950 and granted a certificate. Madras ` 


v. 
under article 382. ne State of Madras has Drought this v G Row. 
"appeal x a PINE. "us 

Nm uu ee c SEITE ~ Patanjali 
_ The Government Order. referred to ‘above runs as follows: — Sastri, C. J. 


' WHEREAS’ in the opinion of the State Government, : the 
_ Association known as the People’ s Education Society, Madras, . 
~ has for its objects interference. with the administration of- the 
law and the’ maintenance ‘of law and order, and constitutes a 
s to the- ‘public peace; ^ EE TU 


* s 


-Now,- therefore, His: Excellency the Governor of Madras, 

in exercise of the’ powers conferred: by section 16 of the Indian | 

x Criminal“ Law Amendment Act, 1908 (Central. Act 14 of 1908). 
hereby declares the said association to be-an unlawful associa- 
..tion within the meaning of the said Act 


^, .. No copy o£ this. order was. served on the respondent or any - 
- other office-béarer of the society: but it-was notified i in 1 the official | 
quete as required by the impugned Act. d 


n ' 
we a+ fm 
Qi. oe 
for, 


ene declared objects of the € Society as, sét out in the affidavit 
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cf (a) tov encourage, promote; diffuse and, popularise use 507-7074 
.-..', ful knowledge in ali sciences and more ed a social : 
B science; E . 
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d ~ (b to- encourage, ‘promote, diffuse: and. popularise 
l political education ` among. peoper: ^. i 


(c) to “encourage, promote ana papula the study 


ahd understanding of all.social and. political problems and 
bring abour social and political reforms; and 


s 


^ 


- 


] i (d) t to: promote, encourage and popularis art, Meraune 
us and drama. . MET . 
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. It was, however, stated in a CumieImdiet filed on behalf 
of the appellant by tlie Deputy-Secretary to Government, Public 
Department, that, according to information received by the 
Government, the Society was actively helping, the Communist 
Party: in. Madras which had been declared unlawful in -August 
1949 by utilising its funds through its Secretary for carrying on 
propaganda on behalf of the Party, and that the declared objects 
of the Society were intended to camouflage its real activities. 


As the Madras Amendment Act (No. 11 of 190) was 


passed on the 12th August 1950 during the pendency of the 
petition, which was taken up for hearing on the 21st August 


1950, the issues invo]ved -had. to be determined in the light of 
the original Act as amended. In order to appreciate the issues 
it is necessary to refer to the relevant provisions. Before 


amendment by the Madras Act, the material provisions were as 
follows: 


e 5- In this Part— e EU 

(a) “association” means any. . comBination or body of. 
_ persons whether the same be known by any distinctive 
name or not; and 


sg " *. a =o : » , ` Bs 
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(2). "unlawful association ” means an association— — : 


^ 


"r 


way -— 
+ rey 4 LÀ am 


(a) which encourages or aids persons to commit acts 
of ‘violence ‘or intimidation or of which the members 
habitually, commit such acts, or 


Me RS 


. (b) which has been declared to be unlawful by the 


Provincial Government under the powers hereby conferred. - 


16. if the Provincial Government is of opinion that any 
association interferes or has for its object interference with the 
administration of the Jaw or with the maintenance of law and 
order, or that it -constitutes a danger to.the public peace the 
Provincial Government may by notification in the -official 
gazette declare such association. to be unlawful. » : 


The amending Act substituted for die (b) in section 1 "3 
the ‘following clause: - 
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(to be specified in the notification) that such association— i 


- 
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n (b) ‘which has edi declared by the- State- Genn by 
nótification in the official gazette to'be unlawful on the | ground .. 


` 


Ne K 


(iy constitutes à danger to the ‘public peace: or’ 


. (ii) has interfered or interferes with the maintenance 
of public order or has such interference for is object, or 


* 


M (iii) has interfered or interferes with the administration 
-of the law, or ‘has such interference for its object. : 


4 
~ - 


For he old esum 16, sections 16 and 16-A were substituted 
as follows: god $us 


- 


MEE D 
“16. a) A- notification issued under clause (b) of sits 
section (2) of section 15 in respect of any poen shall— 


4 A 4 


' for its issue, and such other particulars, if any, as, may have 
a bearing on the nécessity therefor: and >°., 


- A 


~ 


(b) fix a ‘reasoriable : period for any Stic Genter or 
member of ‘the association or any other person interested to 
make a representation: to the State ‘Government in respect 
of the issue of the UPLALHOIE 


a 


~ 


(2) Nothing in sub-section (1) shall require the State 
Governmene. to disclose any facts which it- ; considers to be 
against the. public. interest to disclose." - -- - i 


- 
P 4 - * - 
- — 2. 


Under section 16-A the Government’ is required, after 


'the expiry of the time fixed in the notification for making 


representations, to place | before an Advisory Board constituted 
by it a copy of the. notificatigh and of the representations, i if 
any, received "before such expiry, and thé Board is to consider 


(2) specify the ground on which it is issued, the reasons 


wy 


the . materials. ‘placed before it, after calling for such further ' 


information as .it may deem necessary from ‘the State Govern- 
ment or from any office-bearer or member -of. the associatión 
concerned or any other person, and: submit its report to the 
Government. If it is found by the Board that there is n9 
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.* ship or management of án unlawful association and for taking : 
^ Patanjali - E part in meetings | of such - association or making, receiving. ‘or 


: soliciting contributions’ for.- purposes thereof. "Section :17- As 


^ which. confers power. on the: Government to notify and take. 
ré > possession: óf- places used- -for the purposes: of. an -unlàwful 


association, was amended by the addition of sub-clause 2 (a) ano 
2 (b). providing. for. a remedy, | where $ucli power was: exercised; - 
n way of application, within thirty’ days of the notification’ in 


* the official gazette, to the Chief Judge of the Small Cause Court ~: 


or the District Judge according às the. place notified is situated - 


zo geri the Presidency Town or outside, for oa declaration that the; ' 


' placé has - not ` ‘beer. used for the purposes of. any unlawful ` 


"association." If. such déclaration: i is made,‘ the Government is to. 


- éancel “the notification: in respect - .of the place. - Section - iB. . 
E xac the officer“ taking possession .of- a. notified place - to. 
forfelt movable property: found. therein. if, in. ‘his opinion, stich 
" property ^ ds or may, be id for the. purposes of the ‘gulwful 
association 7, after following the- procedure’ indicated. - Section ' 
17-E similarly empowers | thé Government-to forfeit funds. Of an 


. unlawful association “if it is satisfied after -such enquiry as. it 


m E may. think fit that such. furids are being used or intended’ to be “ 


“used for-the. purposes of an ‘unlawful ‘assdciation.” The pro- E 
< < cedure: to. be followed in :such cases is also prescribed. - - By ` 


"> section i7-F jurisdiction of- Civil Courts; savé' as expressly, pro- 


vided, is barred, in respect of proceedings taken. under’ sections ; . 
UE to- Hee u det ret SA bi pup y 


a” 
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d section 6 of the amending “Act notificatiotis already. issuéd: ^ 
/ arid not cancelled before the. amendment are to have effect as ` 
if.they had been issued “under, section, 1 15(2) (b) -as amended, 
‘and "it -is provided | in -such cases a supplementary notification | 
should also be issued as “required in section 16(1) (a) and (b) 
as aihended- and thereafter the procedure provided, by the-new | 
section 16A. should. be followed. it was: under this . -pravision- 


‘apse ~M 
NO Um. dy ~ 
- 
- ^ - 
- - m: n pe de æt EE a ~- 


~ = a - EN +” 
K 4 5 - E A Y 
= LI 


-" 


aal 


FON; 9o.] ' | SUPREME cad e ee 

that the. validity of the notification issued on the 10th March 
1950 under. old ‘section 16 fell tó be considered in the light of 
the provisions of the amended Act when the petition came up . 
for hearing i in the SEA Court on 21st August 1950. 


\ 


It will be seen that while old section -16 expressly conferred 
on .the Provincial Government power to declare associations 
_ unlawful if, in its opinion, there existed - certain specified 
grounds in relation to them, those grounds .are' now incor- 
porated in section 15(2) (b) as amended, and the reference to 
‘the’ “ opinion-' ' of the Government ‘is dropped. This led to 
some. discussion before ` us as to whether or not the grounds — 
referred to in, section 15 -(2) (b) as amended .are justiciable 
issues. * If the factual existence of those grounds could be made 
„the subject of inquiry in a court-of law, the restrictions sought 
to be imposed on the right of association would not be open to 
exception, but then the Government would apparently have no 
use for section’.15(2) (b) For, it was strenuously contended 
on its behalf by the Attorney-General that the incorporation 
of.these grounds in a definition clause, which made a declaration 
by Government the test of unlawfulness, rendered the insertion 
of the words ^in its opinion" unnecessary and, indeed, 
inappropriate, and. that the omission of those words could not 
lead to any inference that the grounds on which the declaration 
` was to be based .were intended to be any more justiciable than | 


f. 


under the old section 16; more: especially as the “opinion ™ or - 


the “satisfaction” of the Government or of its officers is still 
the determining factor in notifying a place under section 17-A 


(1) and in forfeiting the. movables found therein under section ` 


17-B (1) or the:funds. of an unlawful association under section 
17-E (1). The provision for an inquiry as-to the existence or 
otherwise of such grounds before an Advisory Board and for 
cancellation of the notification in case the Board found there 
was no sufficient cause for declaring the-association as unlawful 
also pointed, it was urged, to the same conclusion. The con- 
tention is not without force, and the position was not contested 

‘for the respondent. -It may, accordingly, be taken-that the test 
' under section 15 (2) (b) is, as it was under the-old section 16, a 
subjective one, and the factual existence or otherwise of the 


tow ` - 9 8 


grounds is not a justiciable issue, | (t 4e y ES 
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x —-- : ' mined as to whether section 15 (2) (b) as amended. falls7withiri 
o GE. l the limits of constitutionally permissible. legislative “abridge” 


The ‘State DE ` ment of the fundamental right conferred on the citizen by article 


Madras > $ 19(1) (C). Those limits: are defined. in clause (4) of the | game D 
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.. It was not- disputed : "that. ‘the: restrictions in: ` question’ were . 
coa in the interest of public order." But, - are- "n; 
iE d reasonable” „restrictions within the meaning of “article | 19° a 


~ f 
- ^ 
Lg a - 


" +f + 


E e» use ' Before ‘proceeding: i to: oa Sth question, we think it - 

as "right » ‘to point. out what .is -sonietimes overlooked, ‘that .our 

g Constitution contains express. provisions, for judicial review-of - 

Io o 7 : — legislation. a$-to its conformity with the Constitution, "unlike. 

-in America where the Supreme Court. has “assumed ~ extensive: 

a © powers of reviewing legislative: „acts , under cover’ of the "widely ... 
eee ‘due -process ü “clause in the Fifth. and Fouiteenth-" 


"uen important: and none too-easy task, it-is riot out of any desire 
X qos -to tilt at legislative. authority- in a crusader's spirit, but in dis. 
sree of a duty- plainly, laid-upon them by. the ‘Constitation.~ 
P o” This is especially true as regards ‘the “ fundamental rights”, d EH 
x07 o ..:st0 which this Court.has been assigned - the role-of a sentin&l on : 
RS -` “the qui-vive.» While the Court naturally attaches great weight — 
to the legislative judgment, it cannot desert. its own duty. to 
'-  ."determine finally the constitutionality of ‘an impugned - statute: 
. . +. Wethave ventured on ‘these abvious remarks-because it. Appeárs . P" 
^ ^to have. been suggested in some quarters that, the ‘courts in-the - 
. .—.--mew set b are out to seek: “clashes with the. legislatures inthe 
“country. u uL ^ T . 2E Dt 
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I Lo The jd juges of hé High Court. ‘Unanimously . held , 
i ~ “that the restrictions under- section 35(2) (b) were not. reasonable. , 
TE E -the qus of d the ae oE the ‘publiettion.< 9E the 
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"nadfcation. TS the omission. to fix.'a  gimelimit for the Gover- 
ment sending the papers to thè- Advisory Board or for the' latter 
to make- its report, no. safeguards being „provided against the 
` Government enforcing the penalties in the meantime, and (3) 


: the denial to the aggrieved person of the right- to appear either 


in person or by pleader before the Advisory Board to make good, 
his representation. In. addition n these grounds one of the 
. learned Judges (Satyanarayana Rao T) held that the impugned 
. Act offended against article. 14 of the Constitution in that there 


- Was, no: reasonable basis for the differentiation in treatment 


between the two classes. of. unlawful associations mentioned in 
section 15(2) (a) and (b). The other learned Judges did not, 


however, agree with this view. Viswanatha Sastri J. further- 


held that the, provisions for forfeiture of property contained in 


the impugned: Act were void as they had no reasonable relation. 


to the maintenance of public Order. ‘The other two Judges . 


expressed no opinion on this point. While agreeing with the 
conclusion of thé learned. Judges that section 15(3). (b) is uncon- 
stitutional and void; .we are of opinion. that the decision can be 


| rested on a eee, and more fundamental. ground. ^" > s 


This Coürt-had occasion: in Dr. Khare’s case (1), to define 
‘the scope ‘of the judicial review under clauge (5) of article 19 
-where the phrase "imposing reasonable restrictions on the 
‘exercise of the right " also occurs, and four out of the five Judges 
participating in the decision expressed the view (the other Judge 
leaving the question open) that both the substantive and the 


procedural aspects of the impugned restrictive law should: 


be examined from the point of view of reasonableness; that is to 
say, the Court should consider not only factors such as the dura- 
tion and the extent of the restrictions, but also the circumstances 
under which and the manner in which their imposition has 
been authorised. It is important in: this.context'to, bear in mind 
that the. test of reasonableness, wherever prescribed, should.be 


‘applied to. each individual statute impugned, and no abstract. 


standard, or general pattern, -of reasonableness can be laid: down 
as applicable to all cases... The nature of the right alleged: to: 


have been infringed, the: underlying: purpose ‘of, the restrictions 
_imposed, the extent and urgency of the evil sought to be. 
remedied: thereby, the. disproportion of the Ru postoi; the: epe 
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vailing conditions:at the time, should all enter into the judicial 
verdict. In evalüating such elusive factors and forming their 
‘own conception of what is réasonable, in all* the circumstances 
of a given case, it is inevitable that the social philosophy and 


the scale of values of the judges participating. in the decision | 


should play an important- part, and the limit to their inter- 
ference with legislative judgment in such cases can only be 
dictated by their sense of responsibility and self-restraint and 


the sobering reflection that the Constitution is meant not only 
for people of their way of thinking but for all, and that the 


majority of the elected representatives of the people have, -in 


authorising the imposition of the restrictions, considered them ' 


to be reasonable. 
Giving due weight to all the considerations indicated above: 


' we have come to the conclusion that section 1 5(2) (b) cannot be 


upheld as falling within the limits of authorised restrictions on 


‘the right tonferred by article 19(1) (c. The right to form aséo- - 
ciations or unions has such wide and varied scope for its. 


exercise, and its curtailment is fraught with such potential 


reactions in the religious, political and economic fields, that the ` 


vesting of authority in the executive government to impose 
restrictions on such right, without allowing the grounds of such 
imposition, both in,their factual and legal aspects, to “be duly 


tested in a judicial inquiry, is a strong element which, in our. 
opinion, must be taken into account in judging the reasonable- - 


ness ‘of the restrictions imposed by section i5(3)' (b) on the 
exercise of the fundamental right-under article 19(1) (c); for, no 
‘summary and what is bound to be a largely one-sided review by 
an _ Advisory Board, even where its verdict is binding on the 
executive government, can be a substitute for a judicial enquiry. 


The formula of subjective satisfaction of the Government or. of. 
. its officers, with an Advisory Board thrown in_to review 


the materials on which the Government. seeks to override 
a.basic freedom guaranteed to the citizen, may be viewed as 
reasonable only in very exceptional circumstances: and within 
the narrowest limits, and cannot receive judicial approval as a 
general pattern of Téasonable restrictions on fundamental rights. 
In the case of preventive detention, no doubt, this Court upheld 
in Gopalan's case (1) deprivation of personal liberty by such 


means, but that was.because the Constitution itself sanctions ' 
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laws providing for preventive detention; : as to which ,no question | 
of reasonableness could arise in. view of the language of article | 
21. As pointed out by Kania C.J. at p. 12i, quoting Lord 
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7 CVI, 


„ 1953. 


£29 


Finlay'in Rex v. Halliday (1), ' 'the court wds the least appro- , The ‘State of 


priate tribunal to investigate into , circumstances of suspicion 
on which such Bancipatory: action must, be largely based.” 


. The Attorney- General placed strong reliance on the decision 
in Dr. Khare's case (2), where the subjective satisfaction of the 
Government regarding the necessity for the externment of a 
‘person, coupled with a reference of the matter to an Advisory 


-Board whose opinion, However, had no -binding force, was con- © 


sidered by a majority to be “ reasonable "' procedure for restrict- ' 
ing the right to move freely conferred by article 19(1) (b). ‘The 
Attorney-General claimed that the. reasoning of that decision. 


applied a fortiori to the present case, as thé impugned Act pro- ` 


vided that the ‘Advisory Board's report was binding on the 
Government. We cannot agree. We consider that that case is 
distinguishable in several essential particulars. For one thing, 
externment ‘of ‘individuals; like preventive detention, is largely 


precautionary and based on suspicion. In fact, section 4(1) of. 


the Fast Punjab Public Safety Act, which was the subject. of 
consideration. in Dr. Khare’s case (3), authorised both pre- 
ventive detention and externment for the same purpose and on 


the same ground, namely, “ with a view to preventing him from - 


acting in any manner prejudicial to the public safety or the 
maintenance 'of public order it is nécessary, etc." Besides, both 
-involve ań element of emergency requiring prompt steps to be 
. taken to prevent apprehended danger to public tranquillity, and 
authority has to be vested in the Government and its officers to 
take appropriate action on their own résponsibility. "These 
features are, however, absent in the grounds on which the 
Government is authorised, under section 15(2) (b) to declare 
associations unlawful. >. These grounds, taken by themselves, are 
factual and not anticipatory or based: on suspicion. An asso- 
ciation is allowed ‘to be declared unlawful because it' “ con- 
stitutes” a danger or "has interfered or interferes” with the 
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Cvm. — object,” etc. The factual existence of these grounds is amenable 
=" = to objective- determination by the court; quite as much ai ‘the ` 
-grounds mentioned, in clause- (a) of sub-section (2).of section 15,. 


The State St ag .to which. the Attorney-Géneral conceded that it would ‘be’ 


. Madras "incumbent - on the Government to establish, as a. fact, that the 
SN D association, which it alleged to bé unlawful, “ encouraged” or 
V. G. Row. . B 
;- "aided persons to commit acts of violence, etc; We are ‘unable ^ 


‘ Patanjali to discover any, reasonableness. in the claim of the Government -, 


de * Sastri, CJ. - "in seeking, by its-mere ‘declaration, to shut out*judi¢ial enquiry’ 


. into the underlying facts under dause (b). . Secondly, the East 
E _ Punjab: Public.Safety Act was a temporary enactment which was‘ 
- . 4 to be in force only fora year, and.any. order made thereunder: was 

,. 7-5 . to"expire at the têrmination óf the Act. “What may be; regarded - 
. - as a reasonable restriction imposed. under such a statute will not 
SUE: ay be considered réasonable under the impugned -Áct, 
- - - “ag the latter is a permanent measure, and: any declaration, madé ' 


LM o thereunder ‘would continue, in.operation for am indefinite period: 


7 . until- the Government should: think fit to cancel it. Thirdly, 
l * while, no doubt, the ‘Advisory’ Board - procedure -under the ^ 
~ impugned Act provides a. better safeguard: ‘than -the one “under 
bi ..the East Punjab- Public Safety: -Act, under*which the report of- 
» -such body is fot binding on "the Government, the’ apes 


a. “Act suffers from:a far. more’ setious defect in. the absence.of. any. 


: provision: for“ adequate conimunication- of the Government's `. 

.. notification -under section 15(2) (b) to, the association and its. 
» members: or-office- bearers” The Government has to fix a, Teason- 
"ES a period : in the. notification for the aggrieved ` person to make 
fepresentation to the Góvernmenit. ' But, as stated alfeady, no, 


^ personal service-on any officebearet or member of the association - 


na ` concertied or, service by affixture at the office, if any, of such. 

——. association is; prescribed. Nof is.any other modé of proclanatidn. 

of the notification; at the place-where such association, carries on, 

“its, activities: provided for. Publication in . the: official ‘gazette, - 

. ae whose publicity. value -is by- no ‘means greàt, may not reach. ud 
E : members of the. association declared unlawful, and if the: tim 

' fixed expired before they küew of- such declaration, their right 

e “of making. a representation, which .is the only opportunity.. of 

7 Q2 presenting. their .case, would be lost. -Yet,. the consequences to, 

| . the members which the -notification . involves afe thost serious,.' 

scu20 erfor, their very membership. thereafter i is. made anm offence- under ; 

l Lo. gection M. sors Su n Seg n 
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There Was. 'some discussion at the. ‘par : as Soto. Whether want ` 


of knowledge of the notification . would be a valid defence in a 
prosecution. ünder: that section. Büt it is not necessary to enter 
upon, that question, as the very risk: of prosecution involved in 


without previding for adequate’ communication” of such de- 
claration to. the association -and -its members or. office-bearers, 
may well. be considered sufficient to. render the imposition of 


declaring.-àn association’ unlawful with ' penal consequences, 
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restrictions by such mieans unreasonable. In this respect an. 


.  externment order stands on a different footing, as provision is 
made for personal : -or ‘other adequate mode of service on the 
individual concerned, who is thus assured of an opportunity of 
putting forward his case., For all these reasons the decision in 

Dr. Khare’s~ case (x) is. -distinguishable 'amd' cannot rule the 

_ ` present case as claimed . by. the -learned . Attorney- -General. 

Indeed, as we -have observed earlier, a decision dealing with the 

validity. of restrictions imposed on one -of ‘the rights conferred 

by-article 19(1) cannot have much value as a precedent for ad- 

Judging the. validity of the restrictions imposed « on another right; 

even-when the. constitutional criterion is ‘. the same, namely, 

reasonableness, as ‘the. conclusion must depend on.the cumulà- 

- tive, effect of the E facts and citcumstances- of each case. 


t - pre 


^, 7 tion, we have’ arrivéd- at the conclusion, in agreement with the 
learned Judges of thé High Court, that, having regard to the 
peculiar features to -which. reference has been made, section 
As(2) (b): ‘of the Criminal Law Amendment Act, 1908, as amended | 

. by the Criminal Law Ameridment (Madras) Act, 1950, falls out" 
side the scope of authorised restrictions under clause (4) of 
article 19 and is, Ere ore. tncopstitarfonal’ and- "void. Í 
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i - ' The appeal. fils indi is is accordingly dismissed yui costs. 
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Having given the case our best and; "most anxious considera- . 
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“Before Mr. Justice: K. Po Das Gupta and Mr. » Justice 

a _ S.-C. Lahir ` j 
«. . -AMAL KRISHNA DAS ‘AND OTHERS - 
i2 M ——— BANERJEE.* 


West Bengal Premises Rent Control Art, 1950, "Section Ios Clauses "a 4G) 
dol hie to Section HO» TEM B ue d 


feos 


- 


Thé language of Sub-section E of Section. 14, of. the West Bengal 


- Premises Rent Control Act, 1950 clearly casts a duty on the Court. to take 


actlon under that sub-section. The sub-section does not say that action is 
to be taken by the Court under ‘that sub-section“only upon an application. 
, There is however a definite provision for an application by the landlord 
in sub-section (4) of Section t4- RE 

Thé period of 18 months that has to be considered for the purpose of . 
.the proviso to section 14(8) of'the Act is the period of 18 months pre- 
ceding the date of the institution of the suit and not the period of 18 
months PE the date of an order under section 3. 77 7 


1 


` Application under Saon 11 ; C. P. C. id Article’ 327 of 
the ‘Constitution ‘of India 2 the Plaintiffs landlords. ..— 
Suit for decime by ihe Plaintiffs landlords. 
E The n material facts Nn appear from the judgment. 
-&ilaram baieti Arun umak Dutt. and Bejoy Bhose for 
^ the Petitioners. 
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Ajit Kumar Dutt and Rameswar- Saha for the Opposite 
The judgment of thé Court was as follows: — 


_ 


* Civil Revision Case No. 281 of 1952 against the order dated 11-1-52 


. of the Judge, 6th Bench; Court-of Small Causes, Calcutta - án Ejectment l 


Suit No. 2004. of 1950, ; = B E eg 


^ 


* 


p 


VoL. 9o.] a HIGH COURT. 
/ - ; 


Ms C. Das "— Jj. — This. Rule was bcne i by the 


` plaintiffs landlords a‘ suit. for.ejectment, against:an order 
passed: by the Sixth Judge of the Court of Small Causes, Calcutta,- 
directing under section: 14(1) of the; West Bengal-Premises Rent 
Control. (Temporary Provisions) Act 1950 the, tenant. defetidant 
to. pay Rs. 5,05*/ 14/- by the 28th, January; 1952.: This, was the 


. amount which the learned- Judge found due on account of 


"arrears and interest on calculation ‘in accordance: with the pro- 


. visions of Section*14(1). "The suit was filed by the. plaintiffs on 


the 19th October 1950 on the allegation that prior to that date 
there had been defaults in the payment of arrears-of rents from 
May. On the 5th December, 1950 the defendant appeared and 
filed an application for.an order under section 14(1) 'Fhis 
application was-disposed of by.the learned Judge on the jm 
March 1951 by an Pontem which-are in, these words. 


“On the e prayer but without prejudice to the 
plaintiff, all arrears of rent up to February 1951 with legal 
interest, costs of the,suit and half pleaders fee is determined. at 
Rs. 2,930/4/- Defendant is- permitted to deposit this amount 
‘within 15 days from date. “This order is made without pre- 
judice.to the plaintiff and to the decision of the question of 
^admissibility of relief under section 14(1) at the time of E DEANE, 
of the suit.’ 9 E de aigu d 


~~ `t 


The amount was not denaid: and the: hearing of the suit 
doede Finally on the 11th January 1953 the learned Judge 
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Banerjee. 





. April, 35. 


being -of, opinion that the defendant was entitled to an order - 


under provisions of Section 14(1) passed an order as mentioned 
above. 'Lhe first ground on which this order is challenged is 
that there. having been already,.an application under section 
14(1) on the 5th December, 1950 on which an order was actually 
Ew on,tbe 17th March 1951, ‘the Court had no jurisdiction 
-to pass a further order in terms of Section 14(1) of the Act. 
“Whatever might be said for the proposition.of law that once an 
order is passed; under: section .14(1).the Court lias no power to 
pass, after that order has been disobeyed, a further-order_ under 


- the provisions of the same- section. - It is not necessary for us to 


“nn 


consider that.question- here. - The position hére is:that the-Court— o 
did not in, fact pass an order under section 14(1). Mr. Banerjee | 


has contended that - thé. terms of the. order. was án substance 


io 
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| Ovx. 7 under. the provision of Dm lf there had’ been no saving ` words f 
T a f ` used by; >the learned Judge | that the order: was: without prejudice - . 
Pee e to the determination of. the question whether Section- -14(1) was 


. Amal Krishna - applicable or not, we. might have. accepted. this contention. In- «- 


~;  Das-.- view .óf the clear words- used: by the learned Judge we have come - 


Chandi Charan - 


^-^ 


HUM tat E ae 
K. C. Dar. Lm X 5 ise Hx = cxi we CN 


ROM - ps roa “ Provided - that’ “thes denant ‘Shall - not be entitled " to T3 a 


mop y many- more than ; three occasions, : 


22V... v. - tó. the conclusion: that he did not decide whethér, Section’ 14(1) . c 


Banerjee „Was applicable and did- ‘not purport ‘to ‘pass an order ündér the Et 
PESE ; provision. of cnar section: The first dee therefore fails. s x 


Mo- 


-— 


-- 


e VEO ln p Er 
Gupta, J. “This tings ` us "to: the: next ‘contention Gee by Mrr. - 


WA T 8 EC Ux This.is that as at "the date-the present order was. 
ee _ passed, the tenant had been in default i in payment.of rent from > 
=. oe - May: 1950-to ‘December. 1951,. the: proviso to: Section 14(3) isa- 7 


ANE B bar. to the defendant getting any: ‘benefit under: the pe OF 
a E : Section’ MS The pros is in- thése words: "S. — 0.10652 r 
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ES ~ af > - + ved. mo = i = 
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aue X benefit of protection: against  evictioni -under this sectión if. he C3 = 
tes 7.7, makes default in payment of the. rent referred. to in clause’ (aye 
` of the proviso: to. sub-section (1) : of sectiori n 13 on ‘three | occasions ' 


AR e 


i 4 V < Within a’ p of oe months; ea AM 


=] - 


t 


in - on zie. A - 


lc 2 The question - EE is. Boi: Ten daté ai period of 18 - i 
ao) C mónths hag to-be cálculated:- if the 18- month" ax are: calculated‘ NT 
ADAE from. thé date of the suit, there has in this Case. no, such default: = 7 
^ 7 Fon three. occasions" but. only. defaults on two. occasioüs,. If- On- 
27 ^ the other harid the Á8:months ` are: to be calculated as from the : E 


Z. 7 + :date of the order that is: “passed, there have. been defaults’ ‘on .' - 
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E - This’ questioni cáme^p | or consideration in sever Cases ^. 
“es  beforé this Court by Judges sitting singly: Chundér T. decided . 
ko 5.109 «nog " case ‘which has’ not. been reported (Civil; Revision Cue 
25 ^ ,No- 877: of. 1951). that "the six: ‘months: ‘default that would-be l 
eg xg necessary to deprive thé tenant of his protection. would be betore | ae s 
^, '. the suit is filed às that is when the caúse of action had arisen." -.- 
2x ` ‘In.this view-Chunder J. finding that im that case not moré than”; : 
di * 4 months’ rent was in arrear before-the suit was. filed; discharged -- 
—' t —  ithe*Rulé obtained by - the landlord,’ When the question camé . ^ - 
up before Róxburgh. Jz in. Civil Revision -Casé No. 769 6f 3951, - =, id 
-hẹ Peur the "contention: ‘that the mele próvid à in 1 section: UM. 
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|. section (1) may usefully be set out here. 
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is not Open’ to the tenant becuse iom the suit he has failed | Om. 

' to.continue to pay or deposit the rent and held that only de. — ' — 
faults from before the suit could -be considered for the purpose ` xd 

- -of this proviso. ` My learned brother Lahiri J. had to consider Amal Krishna 

the same question in Second Appeal No: 1031 of 1931 and Das 

. came to the same view that the: defaults that have to be: consi- MS ; 

dered for the purposes of this proviso to Section. 14 were the Da 

' defaults prior to the date of the suit. He observed “ The pro- as 

viso to section 14 takes away the right of the defendant to claim K. C. Das 

protection from eviction under the Act of 1950 and this right Gupta, J. 

must in my opinion«be determined by the state of things as 
í they existed on the date of institution of the suit.” - 

With great respect. I think that this -is the only possible 
view that can be taken on the language used: in the Statute. It 
is also helpful to consider in this connection the words used 

in section ,14(1). They in my judgment, cast a duty on the 
Court “to ‘take action’ under section 14.: The -words of sub- ' 


“Iina suit for recovery of possession of any premises from 
the tenant the landlord would not get a decree for possession 
but, for-clause (i) of the proviso to sub-section (1) of section- 12, 
the court shall determine the amount of ‘rent legally payable 
by -the tenant and which ís in arrears taking into consideration 
‘any order made under. sub-section (4) and effect thereof up to 


- . the date of the order mentioned hereafter, as also the amount of i 


interest on such arrears of rent calculatéd at the rate: of nine 
and three-eighths per centum per annum from the day when 
- rents became arrears up to.such date, together with the amount 
. of stich costs of the suit as is fairly allowable to the plaintiff 
landlord, and shall make an order on the tenant for paying the 
aggregate of the amounts (specifying in the order such aggre- 
‘gate sum) o on or before ; a date fixed in the order." ^ 


This sub-section does not say that. this is to be done by the 
Court only on an application. ' It is interesting to notice that - 
in sub-secaion (4) on the other hand, there is definite provision 
for an application by the landlord and an order thereupon. 
The omission in sub-section (1) of the provision of any require- 
ment for an application 2 the tenant cannot but be considered 
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— 
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, Cm. o. be deliberate. In my iee the legislature ais it the 
; "Po MEN pike of the. Court _to determine -as soon..as possible after the 
pee ‘suit was. filed the amount of rent legally payable; any arrears, 
Amal Krishna the amount of interest, and the costs.and then and.then to make 

«` - Das an order on the tenant for.paying the aggregate of the amounts ` 
T . before a fixed date. -.If the view pressed on behalf of the peti- 


tioners by Mr. Banerjeé , that for the purpose of, the .proviso, all 


i) defaults during the: 18, months preceding. the date. of the order - 


`~  K. C. Das has,to be considered is,to«be accepted, it would-mean that: by 


Gupta, J. the mere fact of the, Courts delay in’ 'considering the matter, ° 


Th the tenant might, be deprived of the, valuable right. It seems to 
me entirely unreasonable to -hold that the question" whether the 
tenant Would get the benefit of this provision under section 14 
| would depend.on such a variable.factor as the date when the, 
2 8E l Court finds it convenient to consider the matter. If the Legis- .` 
lature had. not cast, any., duty on the court to determine -this 
matter, othér considerations might have ariseü. Asin my judg- 
ment, there is clearly a duty, cast on the Court to. determine the 
amount due and to pass.an,order under section 14(1) and as 
obviously this duty must be carried,out as soon as possible after 
the, date- of the. institution of the, suit, the period of 48, months . 
that.can,be considered by the court must be the period. ‘of a8 


fes months preceding the date of the suit. :On: all these considera- - 


tions I. have come. to the conclusion, that the correct position 


in law. is that the „period. of.48 months that has.to be considered ' 


~ for the. purpose of. proviso to, section, 14(3) of the West Bengal 
Premises, Rent Control Act is the period.of 18 months. preceding 
.the date of the; institution. « ofthe suit, Both the óbjections taken 
on penal get the petitioners fail. . i a 
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I would E discharge. the Rule with costs. e 
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8. 6. Lahiri d. iI agree. 
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Before Mr. pm G. N- Das ae Mr. Justice 
d X Ss i Ms $. N. Guha Roy. 


x SURENDRA ‘NATH SARKAR ' 

voe WA civ 3 , 

- z MAHABIR ROY* poc 

Fon rone to be partitioned: in um of tenant—Whether ad 
' valorem Court fee payable Decree for partition, T can be passed ih such 
a case. _- , - m > eo wg 

á Though the: property, "which is the subjéct- mattéry of a suit t for parti- 

tidn, is in ‘the possession of a tenant from month to month, the plaintiff; 

along with: his co-sharers, ‘has juridical > possession” in- the: ssame.- As ‘such, 

thé plaintiff must be deémed to bė in possession- of^ his interest in the joint 

property and ad valorem Court sie is not payable by Dare P 

F * 0€ * rf x 


"The i mere e fact that the bje patter c of a suit for panon is- s. tenanted 


. does not preclude the Court from passing a preliminary decree for parti- 


tion,” although: it is true that in such -a case it-may not be possible for the 
Court to put the. plaintiff into physical possession of the- property ‘after a 


_ final: décree for partition has been made andialthough: it-is possible that in 
such a case the’ plaintiff will .báve to. content himyelf with . symbolical 


possession of his undivided share in the" property, as -pinyuen by. order. 
XXI, Rule 36 c P.-C. : . ; 


_ 
` 
- ~ 4 ^ ` r 


l Appeal by the Plaintiff. Pet ud 
ah sta P tt aud, ens ‘ f 
r | Suit ior partition of the Plaintiff's oné- third share by : metes 
and bounds. > . OV 


bs 


5 


$8.31 ad C ty ir 


The material facts ‘will appear trom the judgment. 
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an Sais, gs tha fe 
M is B. Bakshi ind J o Gopal Ghosh for the Appellant 
t TL RE pug TERG arx E - > 
Saiya Charan Pain for the. Kespondent.— 
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The judgment of the Court was delivered byi-— . 


us d 


* ' 34 ta b» yg e. 

* Appeal- from Original Decree No. 310 of p agains the judgment 

and decree: passed by Janah: N. , Ahmed, . Subordinate Judge, 1st Court, 
Howrah, dated the 12th of May, 1947: 


b 
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E "n : "ap = p ; pl ies : 
T EE ae : “THE caicurta LAW qoibas DR na pu 2 
Crit, 5 - c. N. Dis; "m "n is an 1 appeal byathe plainiit and is 
T pus P RM directed against. d judgment ‘ and decree, passed by..Janab 'N.- 
| [d : 
; = i daa Subordinate Judge. Bou Howrah’ oe the ath” 
e : . A - 
_ Surendra. Nath OF: mela 1947. 2 zn i 3 NOTE E . 
Sarkar | ae fs ne D m 2o € 
e ^ The proper iñ A belonged. to duree UN y "Hedatán n 


Maia ai - Bibi, Latifan. Bibi and .Kanij “Fatema. Bibi.. - It is not ‘disputed: ^ 
..-at this stage that. the: interest. of Hedatan- Bibi. has devolved - 


2 May, 29." 
Ec dr ultimately on defendant: No. 1- Máhabir Roy.’ 'Latifan "Bibi ds 
db. o p boue ^ "defendant No: 3 " Kanij Fatema. -Bibi’s. interest was - purchased 5! 

ies : 3 aon by. «the plaintiff by. a: “Kobala on the 17th of- Jüne, 1943; - Fhe” 


B ^ sc . position, therefore. was. that plaintiff had & one-third. share in. 
I7 7 275.  sthe’ disputed property. ^ Defendant No. 1i-.had another: third ^ 
share and defendant ‘No. à. "had. the remaining-one-third, share. n 


(TTA d 


ehe i. pegar TE is not disputed; further. ‘that the: entire .property. is “in: the E 
Li rs ee. occupation of defendant No.-i Mohabir Roy as a monthly: | 
Q0 DoD. 7 71 tenant. ~The: plaintiff institüted' the présent. suit, for partition . M 
La LAE >: his: one-third share by metes 'and bounds. E. "Defendant No; 1 - 

t ul Nr ' Mohabir Roy raised several 'defences. but it is- necessary: to state ^ 


D 1C. ^-^. only two of them: for tlie purposes of the présent appeal. It Was l 
CERNE T d ' pleaded, that- the present suit being a suit for partition of.the 
5 oe 107 7 Lproperty in the possession. -of a` tenant; iio ‘decree: fot - partition. 
pm ere should be made becausé the plaintift- has no actual possession of 
(f * ss x 2 7< the’ premises. It ‘was also pleaded “that ad-válorem court-fees ` 
mom as had to be paid. on’ the plaint. - - Fhe learned Subordinate Judge. 
7 dismissed the plaintiffs “suit on these two grounds. Nu 


E a ur “It may- be pointed out” that ithe learned Subordinate judge 
ET EAS -xepelled the plaintiffs. allégations. that the defendant Mohabir  .. 
cts ere: >.) Roy had surrendered. the disputed tenancy or that there “was. 
s 1A) Saimerger. of tlie tenancy. held by the defendant not in the `: 
TOR Nae ee interest. held by the plaintiff and defendants: Nos. fand. 
bs c s ST ^8 Mr. Bakshi: appearing for the. plaintiff appellant: “has. not 
i. S pene the propriety: of these two: ` findings. of the "learned : 
Bo . Subordinate Judge. - He has contested the propriety” of ithe two: 
- .'. . findings reached: by, the learned ‘Subordinate Judge, namely, that. 
A ue P ee , valorem, court-fees , were payable . oi the. plaint and. that the ` 
7. Suit for- partition. was not map the: a Being. in 
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Da 44 E the, possession. of a fenant.- Rn d "OL" um 
- LUE s i ` As regards’ he “first: contention, stthough: ‘the proper i zin ` 
"a c diui is in- the. qeu of a. tenant om month ‘to: ‘month, ^ 
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the plaiüti along with .his.co- sharers has “juridical possession in. 
_the same. - As such, the plaintiff must; bé deemed, to. be in 


possession of his interest in the joint property and noad valorem’ '. 


. partition pure and simple. -The first ground ‘on which the . 
léarned Subordinate Judge dismissed. the plaintiffs , suit must 
théréfore, be set aside. 
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. court-fee- i is payable, ‘The suit should bé regarded as a suit for Surendra Nath 


Mahabir Roy. 


Ptaa 


As regards the second contention, namely, Weiner a suit G. N. Das, J. 


* for partition is maintainable as the ‘sole item of: ‘property -which 
is the subject-matter of partition is in the possession of à tenant 
who, in ‘the ‘present case, happens 'to.be a-co-sharer inthe dis- 
puted property, the learned. fnconinete judge has answered t the 
game in the negative: - AP. 2 


! 


| "uu As I have already indicated,- “the Shans wt thie plaintif, 


defendant No. 1 (who is‘also the: -tenant) and defendant No. 2" 
in the disputed property are equal and this fact is not ‘disputed. 
~It cannot bé disputed that tlie nature of the property is such 
‘as does not preclude a partition of the same, The only conten- 


. tion is that-as the property is in. the’ Occupation of a tenant; 


* 


actual partition by metes and bounds: and delivery of actual 
| physical- possession being impossible, a suit for partition cannot 
be: made. -If an item of property is joint and is held by co- 
-sharers, each of the-co-sharers has à right to get his share parti- 
tioned. and. to. convert his joint tenancy into a tenancy held in 
_. severalty by each one of the co-sharers. The fact that there may 

e inconvenience in partitioning the property or that a parti- 
tion may prejudice: the rights-of one or the other of the parties . 
-is per-se no ground for disallowing the right of a co-sharer to 
claim partition of. his undivided interest. It is quite true that 
in a case like the present it may not be possible for the-Court-tó 
put the plaintiff into physical possession of .the property after à. 
- final decree for. partition has been made, and, the plaintiff may ` 
have to content himself with a decree entitling him to symboli- 
cal possession of his undivided share in the property. That such 


- | possession can be delivered is apparent from the provisions of 


‘Order XXI, Rule 36-0f the Code of Civil Proceduré which lays 
;down the procedure for delivery of possession of property in 
the possession- of a tenant. In my opinion, the mere fact that 


i — the subject-matter of partition is -tenanted does not preclude the 


Court from pum a pores ars for partition, AE" 
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Jo. Cvit. | >> "The view. taken’ hh me is- supported i "to" decisions of * 
.^ the Madras High Court is in the case of: Suryanarayanamurti_ 
< v. Tammanna (1) and (ii) in the case of Uppala Raghava Charlu 

-Surendra Nàth v. Uppala- Rammanujai Charlu (3)., + In both -these  cases.‘the 


e Sarkar © — Mádias High Court. took” the ‘view that the mere. fact that'the  * 
ve n6 Re property: which >is the. subject-matter of. partition is xin‘; the 
oe . 
MU occupation of a tenant does not disentitle a-co-sharer in an - 
~G. N. Das, J. undivided- property :from claiming partition. «The second: con: | : 
P ;tehtion. raised 2 Me pues niust therefore be given; effect to: 
Um 
RN HP ^ Ado è fu as. 1 $ Du JEU T PEERS 
Br The result is ae thie dcon of a "lestned Subórdinàte. i 
l ` Judge- must- be šet: aside and.a. preliminary decree for partition. 
.- 5" ,  must,now be made: - The: plaintiff appellant will. have a: decree- 
.- *5* for:còsts'of. the trial Court to the extent of-one-third. . He will - 
"EN —- also-bave his. costs ‘of this appeal.” Hearing fee, being assessed at 
Ac ~ five gold'sndbum. a d XR NOMEN i 
000 C . . : P. E r No =- 
3 , a Rot TL Se c T 
NO MC $. N. Guha Ray, dl agree. JV uS 
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“ "Present: Mr. Justice Saiyid Fal Ali, Mr. uen B.: K. 
Mukherjea and Mr. fue V. Bose. - 


"X cu - ` a 


l iia AND ? ANOTHER 


*& 
~~ 


BARI PARSHAD | AND OTHERS.*- 


^ + & i 
- 


[On Appeal from the. High Court of ' Judicature for -the 
=` State of Punjab at Simla]. - 


©: Hindu. Law—Hindu Mitakshara joint. bc debt of father 
. and Ka?ta—Partition of joint family property subsequent to debt—Suit 
against father instituted after partition—Death of father—Sons substi- 
tuted ds legal representatives—Compromise decree passed—Separated 
shares of sons, tf liable to be attached in execution of -the decree— 
Arrangement .of payment of debt, if essential- before partition—Remedy 
of creditors, whether in execution proceedings or by separate- independ- 
: ant suit RIED sons—Code of Cril Procedure (Act V of- 1908) Sections 
di 47, 52, 53, 60. ged E 


On September 30, 1935, B, father of -P > and others and manager of a 
' joint hindu family, executed a mortgage in favour of N. On July so, 1928, 
. the joint family properties were partitioned between father and sons. On 


Fi September 29, ,1934 N.filed a mortgage suit and prayed for a decree against 


joint family. On February 7, 1935, N gave up claim against P and prayed 
for a money decree against B personally. On April 17, 1935, B died and on 
“September, 2, 1935 P was brought on record as legal representatives of 
B. On November 20, 1935, a decree for full amount was passed the 


-- operanve pari of algan is as follows: 


“a 


£ 


"Itis aiaei that the parties having compromised, a decree in accord- 
ance with the terms of the compromise be and the same' is hereby passed in 
favour of the plaintiff against the estate of Baldev Das deceased in possession 
of his legal representatives. -It is also’ ordered that the defendants do also 
pay Rs 425-7-o, half costs oi the suit.” 


T4 


On March 18, 1945 the immoveable properties of P were attached by 
Court in execution òf the decree. On April 33, 1945, P filed objections 
under un 47 of Code oe Civil ed a 


4 


Ps Pd 


22 09 Supreme Court Civil us No. 57 of 1951 from the judgment dated 
the 18th May 194g of the Punjab Higlt Court at Simla (Khosla and Teja 
Singh, JJ.) in Letters Patent Appeal No. 189 of 1946 arising out of judgment 

E. dated the pph- February 1946 of the Court; of BRE Senior Sub- Judge, Ambala, 


Civir. 


Ed 
MH onal 


1952. 


bust. aed 


March, 7. 
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CL. S - Held. that though. the decree was passed ó on “consent yet as rit fails ihe ua 
.——  - conditions of &ection- 52(1) of Civil "Prócedure, Code, it-would attract all the 


1952. E incidents which attach by law -to a decree of that character and exclusion 
- of- the operation of.section. 5g- of the Code. -cannot be inferred- unless ' 
Pannalal ` as wards to that effect ‘be used by the, pass Don NM 
- Hari Parshad : , . The ` separate sharé of a ‘son’ remains "fable. ‘even after” partition for | 


ie, ee ‘the pre-partitiori debts of: the - - father. which : are not: illegal Qr: immoral, , 
~z. <° unless'there^was an-'arrangément for’. payment of these, debts at the time” 
Be a. ; when. -the partition took. “place. AE E EO CERES 7 SW 
ME n | Subramariya v. Sabapathi: (i. Annabat v. Shivappa (3), Jawahar Singh : 7 
Mo. 1 v SA UAn (8: Atul Krishna v. Lala”Nandanji (4), nM) Lal v. Durga 
UN Prasad (5); Raghunanday v. Matram $ oS 2 


da 


-—- 


- ^ i. 


Ll 
.-— 


as - dissented. ‘from. r E NC NN NR ee us 
a am é pee m oa eo Pee ore 


r i 


E^ 4d os . Though “the son is.liable to pay the pre partition | debts of the- father: a? 
yet. under section. 60 of the’ Code of Civil Procedure a decree : against the:father - 


- r 


e ; alone obtained. after partition’ in respect of ‘such debt cannot be ‘executed 2d 


VP against the property that-is allotted to the'son on partition. A- separate and - 
04 ".^ — independant suit must be instituted. rud the’. sons before their shares, 
r can‘ be reached.. ie . & xd e S ed . 21 


~ 


-c E T M D^ " * K E EN T "e -+ 


poU UE  Kamieswararmma: vi .Venkatagübba . (9), Subramanya ' v. Subapathi (1),. 
<` Thirumala ‘Muthu v. 'Subramania (10); Surajmaly v. :Matirám. (3), “Atul - 
c" - Krislina-v., Lala- Naridanji (4), Govindram Y Nathiulat: on and- aiibi m T 
bas. "XA SR Na Sones (18) referred. to. = A ) 4 ` 


- . 77 - 
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uc PT. - a But if ‘the. sons are’ made ‘parties to thé suit as legal: representatives” of. 
"their ‘father anid a” decree is passed, "against - them limited to the -assets of 


"ort. ya décree would attract; the operation. of section 47, of” the Gode -of^, Civil 
= . Procedure under which all questions relating: 1o. execution, discharge . and ` 
"HM. - satisfaction. of the decree between ‘the: parties to thé suit.in-which the dectee — 
. "t. Was passed or’ their «representatives would-have to be decided: in execution | 


ie proceedings and nat by a "patate suit. "M A Re ane 


F. v * Tæ- 4 
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H « “gr " rT 
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= ; _ the deceaseil -defendant in thelr- hands; a ptoceeding for. execution of: such f 


- M NS ` Section 58 of tle Civil- Prócedure ‘Code being, a a' ' gulé "of procedüre ^ 


gs - does “not ^and _ cannot alter any, gradus - of. substahtive. law : and ~ it 
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ES ^ x 


er y: (1928): LLR: *i Mad. 361 (PB). à. (19:8). LL. d ‘Mad. 196° 
"n E (2) (1938) LL.R. $3 Bom. 576: ^ (9 (1915) INU:R.-38 Mad., . 1130. 
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wr cp (1933) LL.R. 14 Lah. 399.  -' (10). [1937] .A.ER. Mad.. . 458. > 
st) 0935) LL.R. 14 Pat. 789 F.B.... (11) [i939]. LL.R. Bom. 658.- 
500. Q0) Q911) LL.R. 33 All. '868.F.B. (x) [1988] L.L.R. ' Nag.. 10: / 
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id ne . Krishnaswarni vi Ramasuamí 0» V.P: “Venkana' v. V. 5. Dukshatulu © ` 
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does hot. enlige or curtail jin any manner ihe @bligation’ ‘which, exists undki 
- the Hindu Law regarding. the liability.of the son to pay his-father's debts. 
In. cases- -coming under this séction the remédy of the decree;holder against 
“the ‘ancestral property in the ‘hands. a the. son De in. CXEGHEIOI. eee 
and hot. by. way-of a ‘separaté suit. - 
2E E Appeal by d thé Judgment debtors x 7 = 


- T7 "hd 
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. Suit-for recovery of.a sum of. Ri 13,5000 only o on the basis of 
a mortgage bond. ee 9 T LE 
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_ ‘The material facts will appear from the judgment 


^u ™ 


b x TN 
Gopi "Nath Kinje Senior Advocate. (B: 'C..Mi isra, -Advocate,- 
. with him), instructed. by Tarachand pue Làl, Agent, for 
the i aad ein. s "c 
1 ane Behari lal Senior- Advocate N. c ‘Sen, ‘Advocate, 


with him), instrücted ‘by Mohan, Behari Lal, d for the 
MN qa jParshad. and Ved. Prakash). - i 


Thè follwing judgment was : delivered by— - 
B. K. Mukherjea, J. = This T is on. behalf of the 


M judgment.debtor i in.a, proceeding for.execution of amoney decree 
and it.is directed against the judgment. of-a Letter Patent Bench 


-. . ofthe Punjab High Coutt dated 18th'of*May, 1949, :by which the. 


. learned Judges affirmed, in appeal, a decision gf. á single judge 
of-that court. dated. 29th. ‘October; - 1946. The original order 
"against which the appeal was taken to.the High, Gourt was made 
by ‘the Sénior ‘Subordinate Judge; Ambala in Execution ‘Case 


` - 


No. 18. of 1945 dismissing the objections | preferred by the : 


appellants ; under section :47 ‘of the Civil Procedure ‘Code. 


ae To appreciate thë contentions dur have been raised in this 
E bed it would be mecessary. to give a short ‘narrative of the 


30, 193 Baldév Das, the father of ithe appellants, who was, at 

. . that ‘time the . manager of à joint Hindu fainily, consisting of 
. himself and „his sons, ‘executed a mortgage ,1 ‘bond in favour : of 
Mst. Naraini, the origina]: respondent No. 4, and another: person - 


material. events. àn -their- chronological order. On September . 


^0. 738 
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named Talok Chand, by which certain movable properties 


belonging to the joint-family were hypothecated to secure 
-a loan of Rs. 16,000. -On April 16, 1938- the appellants along 


with a minor brother of theirs named Sumer Chand filed a suit 
—being Suit No. 23 of 1928—in the. Court of the Subordinate 


Judge of Shahjahanpür against their father Baldev Das for partis, 


tion of the joint family properties. The suit culminated in a 
final decree for partition on goth July, 1928 and the joint family 


| properties ` were divided by metes and bounds and separate 


possession was taken by the father and the sons. On agth 
September, 1934 Mst. Naraini filed a suit in the Court of the 


recovery of a sum of-Rs. 12,500/-- -only on the basis of the mort- 
gage bond referred to above. It was stated in the plaint that 
the. money was borrowed by the defendant as manager of a joint 


Hindu family and the plaintiff prayed for- A decree ágainst the - 


mortgaged property as well as against the joint family. On 


18th December, 1934 the appellants made an application before. 


THE CALCUTTA LAW JOURNAL, ' [Vor go. ^ 


“Senior Subordinate Judge, Ambala, against Baldev Das for ` 


the Subordinate Judge under Order 1 Rule 10 and Order 34°, 


Rule 1, Civil Procedure Code, "praying that they might be. 


'added as parties defendants to the suit and- the points-in issue 
arising therein might. be decided in their presence. It was 


by a decree of the court, as a result. of which the properties 


." alleged to be the subject-matter of the mortgage were allotted | 


to the share of the petitioners. In reply to’ this petition, the 


plaintiff's counsel stated in.court op 7th-February, i935 that his ' ;. 
: client would give up the claim for a mortgage decree against the 


properties in suit and would, be satisfied only with a money 


decree against Baldev Das personally. The plaint was amended , 
accordingly, deleting „all reference to the joint family and 


abandoning the claim against the.mortgaged property. Upon 


this the appellants withdrew their application for being made 


parties to the suit and reserved their right to take proper legal 
action if ànd when necessary. On April 17, 1935 Baldev Das 


' diéd and.on gnd-September following the appellants as well as E 
their mother, who figures as'respondent No. 5 in this appeal, - 


asserted in the petition that Baldev Das was not the manager of a ` 
joint family and that the family properties had been ‘partitioned 


` 


"ad 


were brought on the -record as legal representatives of Baldev: .. 


Das. On October 9, 1985 the appellants filed “a written- state: 
ment in which a number of pleas were taken in answer to the 
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plaintiff's claim. and it was asserted in paragraph 10 of the ^ Civi. 
^ - written statement that Baldev Das dealt’ Badri or. -speculative a 
transactions and if any money was due, to the plaintiff at all in f cH 
‘connection’ with such transactions, the debt was illegal and Pannalal 
immoral and not binding on the family property. On the same - v 


day | the court recorded. an order to the effect that as the plaintiff Hari Parshad 
had given up her claim for a mortgage decree, the legal repre- | x 
 Séntatives of the deceased could ‘not be allowed to raise pleas - Mukherjea, J 
řelating to the validity ot.otherwise of the mortgage. On 30th ` 

, November, 1935. the’ parties arrived at a compromise and on 
the basis of the same, a simple money decree was passed in 
favour of the plaintiff for the full amount claimed in the suit 
» i together with half costs amounting tò Rs. 425 annas odd against 
.the estates of. Baldev Das in the hands of his legal represen- ` 
tatives. After certain attempts at execution of this decree which 
did'not prove successful, the present application for execution 
was filed by the decree -holder on March. 13, 1945 in the court 
of the: Senior Subordinate Judge. Ambala and in accordance 
with the prayer contained therein, the court directed the attach- 
ment of certain immovable properties consisting ofa number of 
shops. in possession of.the appellants. and situated at a place 
calléd Abdullapur. On April- 23, 1945 the appellants filed 
objections under section 47, Civil Procedure Code and they 
opposed the attachment of.the properties substantially: on- the 
ground that these properties didnot belong to Baldev Das but 
were the separate-and exclusive properties of the objectors which - 
they obtained on partition with their father;long before the ` 

. decree’ was passed. It was asserted that these properties could 

not be made. liable -for the satisfaction of the decretal dues . 

- which had to'be- realised under the terms of the decree. itself — 
from the estate left t by Baldev Das. 


After: heating the parties and [T evidence adduced by them 
- the Subordinate Judge came to: the conclusion- that there was in 
. fact a partition between:.Baldev Das and his sons. in the year ~ 
1928 and as-a result of the same, the properties, which were 
^ attached at the instance of the decreeholder, were allotted to 
the ‘share of the sons. The decree sought to be executed was 
obtained after. the partitión, but it was. in respect of à debt 
which was contracted by the father prior to it. It was Held in 
sheer’ circumstances m the separate sharé of the sons ^ which. 
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| Omm. eg obtained on: TATA 'Was- liable ander the Hindu Law for 7 
i Ad the ipre-partition debt of their father if it, was"not immoraland . 
a9 a 2 ‘under ‘section 53. of the. Civil Procedüre Code ‘the decreéholder 
` Pannalaì ` - was entitled to;execute the. decree’ agairist s such propetties. ` As no 

ve. -- point was raised By-ithe- objectors. in their petition alleging: that 

Hati Parshad ^ the- debt .covered' by the "decree -was_ iainted. with ‘immorality. 
aes . the objections under section 47,:C. P. Code were, dismisied. ` -The ` 
gators, J.. objectors: thereupon took an appeal to-the High Court of East... 
L* . ++Punjab: which was heard by ‘Rahman, ]. sitting singly.< ' The- 
> ^ 5.7 Tearned Judge, dismissed the- appeal ‘and_ affirmed the decision s 
-` +: “of the Subordinate Judge. : ^A further appeal tàkén to a Division - 
bu br ts Bench ‘under the Letters, Patent was also dismissed ànd: it‘is:-the.- 

B Og . propriety "of the judgment of the Letters Patent Bench that has. ut 
D. 77. been -challenged before ugin this cd Na "- 
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aoe “Mr. Ronee appearing for. ‘the appellants put is a 
. threefold contention in’ support: of the appeal.. He conténded > 
ae p in the first placé that- under the terms of the compromise decree, -^ 
PE - the ecreeholder cóuld: proceed. only against the properties of 
E m , Baldev, Das. in’ the hands of. his, legal. representativés _ and no, 
"property "belonging to the appellants. could be^ made liable’ for.‘ : 
24 st Dx os the! Satisfaction - "of the decree: ."The second contention put for- 
sv 7. 075 ward is that.as. the décree'in' the present case was obtained after - E 
nl 45 o partition of" the joint family property between the-father and | 
2:7 o his sons, the separate: property of the soris obtained. on partition 
^i  1* was‘mot liable under Hindu- Law for the. debt of -the: father. - 
ya ae, St dis ‘urged | last of all that in any. event if there was any pious - 
E obligation on the part of the.sons to pay tbe father’s’ debt in-, 
: . curred before. partition, such. obligation: could. be enforced: E 
 agairist the sons; only'in' a properly constituted -suit and rot by. 2s 
— « way of execution of a decree. obtained inr a suit which’ was 
-  *  * brought. against the father alone during. his life time and' to, 
E — "which the sons-were made parties only as legal representatives. 
& te ^ - fter the father's death: - E TES v ce ud ew ue 
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LP NM the first point- hie detecrülnatioti ot the. question 

raise by. Mr, Kunzru depends upon the construétion ito be put. 

.i-üpon. the: térms :of the .compromise™decree, ; The operative ` 

i o ^ portion s thé decree as drawn" up. by the scour stands ` as. 
V SEN - follows: : . n SB. ee js NON. Mus cse 


: "NOE 90.] p 


"TEE. SUPREME COURT, ' 2 
"iu | Á 
E It: iş' v Ordered: did the partiés having compromised; a 


inn jn accordance with thé terms of' the ` compromise, be 
and the sare is hereby passed in’ fayour ‘of the plaintiff 
against the estate of Baldev Das deceased in "possession of his 
legal representatives. ` It is also ordered that the defendants 
~ do also pay- Rs. 457°, half costs of the suit.” 


~ 


cn 


- 


. There was- no pétition of coriprómise fled by the parties 
and" made part of the decree, but- there are on the record- two 
statements, one made by Pannalal, the appellant No. 1, on 


behalf of himself and his mother and the other’ by Lala: Hara- 


.. prasad; the special agent of the: ‘plaintiff; setting out. terms of 


the compromise. "The tbrms are worded much in the same: 
manner as in the decree itself .and are to the.effect that +a- 


decree for the amount in suit together with half éosts would 


^be awarded: against the -property of Baldév Das deceased. It. 


is argued by Mr. Kunzrü: that thé expression “estate of Baldev 


- Das deceased ". occurring in the decree must mean and refer to 


the property belonging to Baldev Das- at the daté of his death 


- and could: ‘not include any property which the sons obtained 
on partition with: their. father during: the father's life time and  - 


A 


in’ respect of which the latter possessed no interest at the time 
of his death. Stress? is laid by the’ learned counsel: in this. con- 
nection on the fact that when the appellants were brought on 
the record^as' legal reptesentatives of their deceased father in 
the mortgage. suit, they. specifically asserted in their written 
statement’ that there was a partition between them-and their 
, father long before the date of the suit as a result of which- the 
. hypothecated propérties were ‘allotted to them. Upon that. the 
plaintiff definitely 'abandoned her claim to.a mortgage decree-or 
to any relief against the joint family and- agreed finally to have 
a money dectee- executable against the persónal assets of Baldev 
Das in. the bands of his heirs. . In. these circumstances, it is 
urged that if it was the intention-of the parties that the decree- 


‘holder would be entitled to proceed’ against the separate pro- 
` perty of the sons; nothing could have been easier than to insert’ 


a provision to, that effect in the compromise decree. There is 


‘undoubtedly. apparent force in this contention ` but there “is 
another aspect of the question which requires ‘consideration. | 


The terms of ue rus that, was passed in this. guit, though 
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based on the consent of the parties, are > precisely the same as are - 


contemplated by section 52(1) of the Civil ^Procedure Code. 
It was a decree for money, passed against the legal representatives. 
of a deceased debtor and it provided expressly that the decretal 
amount was to -be realised out of the estate of the deceased in 
the hands of the legal representatives. It. is argued on behalf of 


. the respondent, and we think rightly, that as the decree fulfills 


the conditions of section 52(1) of the Civil Procedure ‘Code, it 
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would attract all the incidents which attach by law to à decree 


of that character. Consequently, the decreeholder would be 
entitled to call in aid the provision of section 53. of the Code; 


. and if any property in the ‘hands of the sons, other than what 


they received by inheritance from their father, is liable under _ 


the Hindu Law to pay the father's debts, such property could 
be reached by the decreeholder in execution of the decree by 
virtue of the provision of section 53 of the C. P. Code. 


. Whether the property which the,sons obtained on partition dur- 
ing the life time of the father is liable for a debt covered bya. 


decree passed after partition and whether section 53 has at all 


. any application to a case of this character are questions which 


we have to. determine in connection with the second and the 


. third points raised by appellants. Section 53> Civil Procédüre 


Code, it is admitted, being only a rule of procedure cannot 


create or take away any substantive right. It is only when the 
liability of the sons to pay the debts of their father in certain 
circumstances exists under “the Hindu Law, is the operation 
of the section attracted and not otherwise. The only other 
questien that can possibly arise by reason of the decree being 
a compromise decree is, whether the parties themselves have, by 
agreement, excluded’ the-operation of section 53, Civil Procedure 
Còde., It is certainly possible for the parties.to agree among 
"themselves that the decree should be executed only against a 
particular property and no other, but when’ any statutory right 


- is sought to be contracted out, it is necessary that express words 


of.exclusion must be used. Exclusion cannot be inferred, merely ^^ 


from the fact that the compromise, made no reference tó such 
right. As nothing was said in the corńmpromise decree in the 
' present case about the right of the decreeholder. to avail herself 


i 


` of other provisions of the Code which might be available to. 


her- in law;. we cannot say that the. plaintiff .has .by agreement < 
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“expressly given up ‘those Nene The first point, therefore i y 
. itselt is of 3 no assistance to the appellants, 


E b É '"« "3 T 
We now come to the ier two points raised by Mr. 
Kunzru and as they are inter-connected they can conveniently 
be taken up together. These points involve consideration of: 


the somewhat vexed, question relating to the liability. of-a son 


to pay the debts of his -father, provided they are not taintéd- 
with immorality. In the opinion af the Hindu Smriti writers, 


debt- is not merely a legal obligation, but non-payment of debt - 


is a sin} the consequences of which follow the debtor even after 


- his death. A text (1), we is uae to Brihaspathi, lays 
down: 


“ He who .having received a sum lent or the like does 

not repay it to the.owner, will be born hereafter in the 

-  creditor’s House a slave, a | servant, à woman ora aru d 
/ There aré other texts which say that a person in debt -goes 

to hell. Hindu Law- givers therefore imposed a pious duty on 
'the descendants of a man. including his son, grandson and.great 
grandson to pay of-the- debts of their ancester and rélieve him 


of the afterdeath torments consequent on non-payment. In 


the original texts a difference has been made in regard to the 


obligation resting upon sons, grandsons and great grandsons in . 
this respect. The on is bound to discharge the ancestral debt 
as if it- was his own; together with interest and irrespective of. - 

. any assets that he might have received. The liability of the ^ 


grandson is much the same except that. be has not to pay any 
interest; but in regard to the great grandson the liability arises 
only if he received assets "from bis ancestér. It is now settled 
by judicial decisions.that there is no difference as between son, 
- grandson and-great grandson so far:as the obligation to pay the 
debts of the ancestor is concerned; but none of therr has any 
personal liability in the "matter: irrespective of” receiving any 
assets (2). The. position, therefore, is that thé son is not per- 
sonally liable for the debt of his father even if the debt, was not 


(i) Vide Colebrooke' s Digest I; 228, 
(a) Vide Masttullah y, Damodar Prasad, (epee) LR, 53 LA, 204, 
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| TE for 'an. immóral ` purposé iud the obligadon is Taed J : 
Me to the dssets. received - by. him: in his share -of .the joint family- 


- | property or to his. interest in; such property. and it does-not 


"s attach. to his self- "acquisitions. "The duty being religious or: 


l » moral, it- -ceases to exist if.the debt is tainted with immorality 


Lal 


or vice. According to the text writers, this obligation arises 
“ normally on the death- of the father; but even during the father's. 


dr E y. ‘life time the són is obliged to-pay his? father's debts-in certain . 
"exceptional-circumstances, €. g- when the father is afflicted with" 


~ diseasé or has become, insane or too old or has been away from - 
"his country for a long time or has ‘suffered civil -death: by 
becoming an’ anchorite Qe JIt:can now be. taken to’ bè — 


Ns well settled that the. pious liability ‘of the son: to .pay- the | s 


- debts-of. his father exists whether the father is alive or dead- (2^ 
Thus'it is open to the father, during his lifetime, to effect a^ 
- transfer of. any joint family property. including the interests: 


(^ ~ of his sons in the.samé to.pay off an antecedent. debt not incurred 


` 


“for family- necessity, or benefit, provided it is- not tainted: "with. 
-immorality:-- It, is equally, ópen^to the creditor- to obtain -a 
` decree against the father and in execution of the same put up- 


` to-sale not merely ‘tle father's but ‘also . the: son's interest in~the 


, joint estate. The, creditor can make.the’sons parties to ‘such 
‘suit and obtain an adjudication from the court that the, debt 
was à proper débt payablé by the ‘sons. But even if the soris 


- 


are not made parties, they cannot resist the sale unless. théy 


"succeed in _ establishing ‘that-thé debts were contractéd ‘for ifm- 


- 2 “moral purposes. These propositions can ?be said to ‘be well 
"' recognised and reasonably beyond the region of controversy. (3). 


-| 


COGEBAT i 


E 


- 


_ All of them, however, have- reference to the period when the 


estate remains: joint, and there is existence of coparcenership 


. between the father and. the son: There is no question . -that -so 


" long as the family ` remains undivided the father is entitled to - 


-... alienate,’ for: satisfying his own personal- debts not tainted with 


~ immorality, the whole. of the ancestral estate. ‘A creditor- is 
. also entitled to. proceed against . the entire estate for recovery. of; 
'a debt faken by the father. ~ The position is somewhat altered 


(1) Vide Mayne's Hindu Law, 31th, Edn. -p. 408. 7 : 
- (2) Vide Brij. Narain v: Mangla Prasad, (1923) L.R? 5r IA. 129. 


-. 


4 uid Thakoor v. Kantoo Lall, (1874) L.R.-1 LA. 3217(333);-Suraj -Bunsi 


. Sheo Proshad; (1878-9) LR. a ie 88; "d Narai. Ys — ioe 
E L.R. 5r JA, ug” ; ; 


: ^ (3) Vide: Girdharee Lall v. „Kantoo Lall, (1874) IR. 1. LA: aan 
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when ‘there. i is. a i disrupion of. the. joint family by a partition, Crvi. 
between the father and the sons... The question then. arises; pum 


whether. the sons, remain liable for the debt-of the father even os 
~ after the. family i is divided; and can the creditor proceed against Pannalal 
the shares that the’ sons obtain on partition: for realization of — v. 


his dues either by way of à suit. or in execution of a-décree Hari Parshad. 
^ obtained against the father alone? “It must be admitted that m x 
the law on the-subjéct as- developed. by judicial decisions has not Mukherjea, J. 
been ‘always consistent or uniform and the- pronouncements of 
some of the Judges betray a lack of agreement. in their approach 
to the various questions involved in working out the law.” -` 
As regards debts contracted by the father after partition, 
777 there is no dispute that the sons are not liable for such débts. 
“The share^which the father receives on. partition and which d 
after his death comes to ‘his sons, may certainly, at the hands - ~ 
"| of the latter, -be available to the creditors of. the- father, but the ; 
i shares allotted on partition to the sons can-never be made " 
liable for the post-partition debts of the father (1). The question 
that is material for. our. present .purpose. is, whether the sons 
“can bé made liable for an unsecured debt of the father incurred 
"before partition; in respect: to Which the creditor filed his suit. 
.and obtained decree' after the partition: ‘took place. On this 
—^ ,point admittedly there- is divergence_of judicial: opinion, though 
the majority of decided cases are in favour of the view that the E 
separated share of &'són remains liable even after partition for 
. the pre-partition. debts of the father which are pot illegal or 
immoral (2). The`reason given in support of this view, by 
different Judges are not thé same arid. on. the other side there _ og 
-> are pronouncements « of certain learned Judges, though few in 
number, expressing the" view that oncé a partition takes place, 
-the obligation-óf the" soris to discharge the. debts, of their father 
comes to an end (8. ; 5 AS M 
. (1) Vide Mayne's Hindu Law,- nitb Eda. p: 480. ' eer 
(à) Vide Subramánia- v. Sabapathy, (1937). LL.R. fi 'Mad.. 361 ien 
Annab v. Shivappa, (1938) LL.R.'.5» Bom: 376, Jawahar Singh" v 
j Parduman (1982) LL.R. 14 Lah. $99; Atul Krishna.v. ` Lala Nandanji, ds) 
| -LLR 14 Pat. 783 F.B.; Bankey Lal v. Durga- Prasad (1951) LL.R. 5g All. om 
868' E.B.; : Raghunandan v. Motiram (1929) LL.R.-6 Luck. ^49] F.B. E 
(3) -Vide Krishnasami. v. Ramasami (1899) LL.R. 23 Mad. 519. 
* V. P. Venkánna v. Deekshatulu (1917) LL.R. 41 Mad. 136. Vide also the. 
“Pat. 782. Govindram v. Ayyangar J”; in Snormanye v. udi. 2 (3987) | 
LL.R.gı Mad. 361 F.B. ©. ^ `> ee rS 
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The minority view v proceeds upon the footing that the-pious - 
obligation of the son is only to his father- and corresponding to 
this obligation: of the son the father has a. right to alienate the 
entire, joint property including the son’s “interest therein for 
satisfaction of ari antecedent debt not contracted’ for immoral 
purposes. "What the‘ creditor can do is to avail ‘himself of this 
right of the father and work it out eithér by suit or execution 
proceedings; in other words, the remedy. of a father's simple -’ 
contract creditor during the father's life time rests entirely on . 
the right of the father himself to alienate the-entire family pro- 
perty for satisfaction of- his personal debts. The father loses 
this right as soon as partition takes place and after that, the 
creditor cannot occupy a better position or be.allowed: to assert 
rights which the father himself could not pones "m 


r Rag -— 


The reasoning in 1 support of the other view which has been 
accepted. in the majority of the decided cases is thus expressed 
by Waller, J- in his judgment in the Madras Full Bench, 
case (1); , - E 


P 
r 


“On principle, I can see’ no reason why a partition 
should exempt a son's share from liability for a pre-partition . 
. debt for which it was liable before partition: The creditor 

/ advances money. to. the father on the credit of the: joint 
family ‘ property. Why. should he be deprived . of all but 
a fraction of his security by a transaction'to which he was 
nof a party,and of which he, was not aware? And what 
becomes of the son's pious obligation? It was binding-as 
tegards the- particular debt before partition; does it cease ` 
to apply to that debt Simply because there has beeri a 
partition?” 


The first part of the obsisudon of the learned- Judge dose 
not impress us very much. An unsecuréd creditor, who has 
— lent money to the father, does not acquire any lien Qr charge. 
“over thé family property, and no qüéstion of his security being: 
‘dithinished, at all arises. In spite of his having borrowed money 


TM v 
7 


(1) Vide Subrárhania v. Sabapüthy (1987) LLR. gı Mad. 961 p. $69 
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/ the father remains entitled to “alienate the property and a mere 
expectation of the creditor, Hiowéver reasonable. it. may be, 
cannot be guaranteed by law so long as he does not take steps 
necessary iri law to give him adequate: protection. The extent 
of the pious obligation referred to in: the latter part of the 
observation ‘of the learned Judge. certainly requires careful con- 
'sideration: . We do not think that it is quite correct to say that 
the: creditor’s claim is based entirely upon’ the father’s power . 
“of dealing with the son's interest in the joint estate. The 
father's right of alienating the family property for payment of 
‘his just debts may be one of the consequences of the pious 
obligation . which the Hindu Law imposes upon the sons or 

4... one -of the means. of enforcing it, but it.is certainly not the 
measure of thé'entire obligation. As we have said. already, 
according to'the strict Hindu theory, the obligation of the sons 
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Hari Parshad. 
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- Mukherjea, J. 
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` to pay the father’s’ debts normally arisés when the father is: 


dead, disabled or unheard of. for a long time. No question of 
. alienation of the family property by.the father arises in, these 
^ events; although it i$ précisely under these circumstances that 
the son is obliged to discharge. the debts. of his father. As was 
said by. Sulaiman, E C. J. in the case of .Bankey Lal v. dal 
‘Prasad (ay, P xs ~- "EE S 
“The Hindu Lay-texts based the liability on. the pious 
obligation -itself and ‘not’ ofi the father's power to sell the 
son's shate." —, |. DPE 


i. 


It i thus necessary to see what exactly is the extent of the 
obligation which is recognised by the Hirdü texts writers in 
regard to the payriient by the som of „the pre partition debts of 
his father. Almost: all the -relevarit texts on this eee are- to 
be found: collected in the judgments of Sulaiman, A . C; J. and , 

é Mukherji; ~J. in the. AllaBabad Full’, Berich case relerred to” 

~ abové. A: text of. Narada récites (4): m 


nae 


“What i is left after the Mabel ab the father's ^s obliga- 


; (1) can ILR 58 All. 868 (876) F. B. 


(2) Narada, 18, 83. = E 


- 


tion and after the: payment of cal father’s debts stia | be 


^ 
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- Cva. divided by the brothers so that the father: may Hob remain - . 
(077 7 a debtor.” | ^i 
1952: MEE . ; 
-u E doo = g 7 - i x ` ` > 
Panrialaf iios also says (1): . i l i 
S d E E: ` y eo - - : 
~- Hari Parshad. 


The: sons skall pay off the debts and the gifts promised 
. B. K. «by the father and divide the remaining among themselves." 
Mukherjea, J. . 


^ 


"There is a further passage in Manu (3). 77 oa 


^ D i = ' After die divun of, the paternal estate if any debt E 
^ or estate of the father be found out let the brothers equally -> 
- ; divide: the same among themselves." 

de to. Yagnavalka: (5): ^ T 
age s S m "s l Fo 

. “The sons should divide the ` "m and - the debts .. 
equally." B Lm i , . : hos ' 


- 
1 3 ^u i 

- - - " ` 

-~ - f E" - 4 


M . Et is true that the partitión contemplated in these passages is 

. one after the „death of the father, but whenever the partition 

1 | E might, take placé, the view ofthe Hindu law givers undoubtedly is 
that the binding debts on the family property. would have to be 

_ satisfied or provided for before the co-parceners can divide the 

> ^ | property. In “Sat Narain v. Das (4) the Judicial- Committee 

- pointed out that when the family estate is divided it is necessary | 
: ' to, take account of both the assets-and the debts for which the - 
undivided estate is liable. It was argued in that case on behalf. 

"m | of the appellants. that the pious obligation: of the sons- was an 

i obligation hot to object to the alienation of the joint estate by 

"the father for his antecedent debts unleis they were immoral or. 

illegal, but these. debts were not a liability on the joint estate 

naa which provision was required to be made before partition. r 


w - ? 


: - 
T ° i / - ~: 


.Q) Hindu Law i in its sources by Df. Ganga Nath- Jha, Vol. 1, P . $03, 
Quotation: No. 211. E X l i 


a 


Ne 
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7 . (2) Chap. 9, v. 218. . : T JAM ME 
(3): J C. ` Ghosh's’ Hindu Law Vol: I page 841. 


, | (9 (1996) L.R. 63 LA, 3845) — - d 
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"This contention 1 did not find favour with the Judicial Conimittee Civi. | 
and in.their opinion as they- expresséd in the judgment, the." M 
right thing to do was to make.provision for discharge of such. `~ E 
liability wher there was partition of the joint estate. If there Pannalal 

is no such provision, “the debts are to be paid severally by all M 


'the sons according to their ‘shares of inheritance,” as enjoined „Hari Parshad. 
- by Bishnu (1). “In our opinion, this is the proper view to take _ B. K. 

- regarding the liability- of the sons under Hindu Law for- the Mukherjea, J. 

. pre-partition. debts of the father. The sons are liable to pay 

these debts even after partition, unless there was an arrangement 
"for payment of these debis, at the time when the partition took 

place. This is substantially the view taken by the Allahabad 
__ High Court.in.the Full Bench case referred to above and it 


seems to us to be perfectly in accord with the pane of 
.equity and justice. 9 7 e. 


ám" 


m — 


The gue oi now comes as to what is meant by an arrange- 
ment for payment of debts. . The expressions “ bona fide" and^ . 
“ mala fide” partition.seem to have been frequently used in this 
. connection in'various decided cases. ‘The use of such expressions 
far from being useful. does. not, unoften lead to ‘error : 
and confusion. If by mala fide .partition is ‘meant a I 
partition the object of, which is to ‘delay and defeat | 
the creditors- who’ have claims, upon the joint family 
property, obviously this would be a fraudulent transaction not, 
binding.in law and it -would be open, to the creditors to avoid 
„it by appropriate means. So also a mere'colourable partition 
not meant to operate- between the parties can be ignored and 
the creditor can enforce his remedies; as if the. parties still con- 
/tinued to be. joint. But.a' partition. need not be mala fide in 
the sense that the dominant intention of the. parties was to 
- defeat the claims of the. Creditors; if it makes no arrangement NP 
or provision for the payment of the just debts payable out of 
.the joint' family property, - the liability of the sons for payment 
of the pre- partition debts of the father will still remain. We 
desire only to point out. that an arrangement for payment 
of debts does not. necessarily imply that a separate fund should 
be set-apart for payment of these debts before the net assets’ 
are divided, « or. that some iq property: must ve given 


- 


q Vishnu Chap: 6, Yes v T E z 
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Civit. - o the failier over and above his legitimate share sufficient to 
m meet the demands of his creditors. Whether there is a proper 
— ^ arrangement for payment of the debts or not, would have to be 
. Pannalal decided on the facts and circumstances of each individual case. 
E. We can -conceive -of cases -where ` the ` property allotted .to the 


d r ahad, "father, in his own legitimate share- was considered more than 


BK. . enough for his own "necessities and-he undertook to pay off all - 
: Mukherjea, z. his personal debts and release the sons from their obligation in 
: | Téspect thereof. That may also be considered to be a proper 
. arrangement for payment of the creditors in the circumstances 
of a particular case. After all the primary liability to pay his 
debts is upon the father himself and the-sons should not ,be 
made liable if the property in the hands of the father is more - . : 

than- adequate for the. purpose. If the arrangement made at 
. the time of partition is reasonable and proper, an unsecured 

: creditor cannot have any reason to complain. The fact that he- 
E is no party to such arrangement is, in our opinion, immaterial. 

> Of course, if the transaction is fraudulent or is not meant-to be | 
operative, it could be ignored or Set aside; but otherwise it is. 
‘ the duty of unsecured creditor tobe on his guard lest any 
family property over which he has no charge ‘or lien i is diminish- 


oa for purposes « of realization of hig dues... 


Thus, in our opinion, a son is liable, even after partition 

$ for the pre-partition debts of this father which are not immoral 
or illegal and for the payment of "which no arrangement was 
made at the date of the partition. The question now is,‘ how 
is this liability to be enforced by the creditor, either during | 
the life time of the father or after his death? It has been held 
in a large number of cases (1)—all ef which recognise the - 
) liability of the son to pay the pre-partition debts of the father 
—that a decree against the father alone obtained after partition - 
in respect of such debt cannot be executed against tlie property 
that is allotted to the son on partition. "They concur in holding 


(1) Vide Rameswaramma v Venkatasubba, (1914) LL.R. 38 Mad. 

- 4120, Subramania v Sabapathy, « (1927) LLR: pı Mad. 361, Thirumala 

' Muthu v. Subramania, [1937] A.LR. Mad. 458, Surajmal v. Motiram, 

. [1959] LL.R. Bom. 658, Atul Krishna v. Lala Nandanji, (1985) LL. 14 
PA "pts Govindram v. Nathulal, [1988] TLR. d 10, i 
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` that a separate and independent suit" must be instituted against 


the -sons before their shares can be reached. The principles ~ 


_» underlying these decisions. seem to, us to be quite-sound. , After 
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a partition takes place, the father can no longer reptesent the 
family and a decree obtained against him alone, cannot. be ~ 
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‘binding on the separated sons. In the second place, the power: Hari Parshad. 


exerrisable by the father of. selling the interests “of the sons for 


B. K. 


satisfaction of his personal debts comes to an end, with partition. Mukherjea, J 


. As the separated share of the sons cannot be said to belong to 
the father.nor has he any disposing power over.it or its profits 
which he -can exercise for his benefit, the provision of- section 


60 of the C. P. Code would operate as a bar to.the attachment : 


and sale-of any such property in execution of a decree against 


the father. The. ‘position .has been_ correctly stated by the | 


- Nagpur High Court (1) in the following passages :. 


“ To say a son is under a pious obligation to pay certain 
- ‘debts is’ one thing; to say his property cam be taken in 
.execution is another. In our view, property-can only be . 
. attached and sold in execution if it falls within the kind 
of property that .can b be attached ‘and sold. . What that is, 
is found- by looking at, section: 60. When one looks at 
Section ‘60 one finds that the property in question should . 
, either belong to the judgment-debfor or he. should, have a 
- disposing power over'it. After partition, the. share ‘that ` 
goes to the son does not belong to the father and the father 
has no disposing: power over ‘it, ‘Therefore such property 
-does not fall within section 60... .'. '- -It by no 
“means follows" ‘that a son cannot be. made liable. - „He could ; 
be ‘made liable for his father’s debts if he had. become a 
surety; he can be made liable under the’ pious obligation 
rule.. In neither of the cases put, could his liability take 
. the forin of having his property seized“ in execution and 
sold: without any prior proceedings brought against him, 
leaving. him to raise the ‘question whether his liability as 
„surety or under the pious obligation rule pru him 
from claiming’ in execution.” d 
^. It is: not disputed that the provision of section 5$ of the 


C. P. Code cannot be extended to a case when the father ig c 


still alive. m - y . 
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"We: now ome “to. ist last’ and- the most controveisial point. 
unc Aile. Case, namely, “whether ' at ‘decree’ passed against the: 


- “separated” sons- as legal representatives of | a: deceased debtor in- 
 Tespéct of-a debt incürred- ‘before. partition ‘can be executed 
"against. the: shares. obtainéd by, such sọn at the ‘partition? As - 
Rari Parad: has: been ‘said: ‘already, the shares -Of the séparáted: sons in the _ 
‘family: property, may ‘be made liable- for- pre-partition :débts, - 
, Mukherjea," i - provided. they : are not tainted’ with: immorality and no arrange- 


^ ' ment -for payment. of such. debts - was made at the timé,of the- 
"partition. . "rhe question, however, is whether this can be.dóne ` | 


in execution proceedings or: ‘a -beparate, suit has to, be brought’ 
2 for this. purposé. "Mr. Kunzrü- argues that’ what could: nót be 
done: during the life time. of ‘the father in execution, of.a decree | 
against ^him: cannot ‘possibly: be: 'done after- ‘his death -simply ^ 
- "because the: fathér died: during ‘the. „pendency of the süit. and- 
- the sons, were- made. parties defendants not ir "their own right,” - 


as ."-butzas; representatives. of: their - deceased - fathers It is pointed 


` oùt. that: ‘the appellants: in. the: “present ‘casé - were not allowed , 


QN 


t 
* 


to raise any, plea ` ‘which’ «could ‘nòt. have’. ‘been raised“ by ` their. r 
` father and-they never had any. opportunity to" show that they“ 
~ were ‘under Hindu- Law not. liable- ‘for these debts? -It is un: 
7 zdoubteäly true thie” no liability *& “can “be ‘enforced against. the m 


"5 p” x 


ses 


“Snot ‘liable. for deus "under Hindu; Law; but “this opportunity: > 
"can ‘certainly . be. givén , to them ‘in execution proceedings as . 


“not possibly. be: 'exectited against his sons as liis. legal: ‘representa- 


c2 after the ‘partition could: hot be taken to-be a decree against. thé 


rom + 
£ 


` 


would be permissible : under -section 60," C.: Br- Code. 
* position, however,- would ‘be materially different: SE the’ sons ares 
made parties” to the suit- as. -legal répresentatives. of: their father = 


and a ‘decree is- passed- against- ther limited to "tbe asséts of the 
deceased : defendant in their hands," 


- 


A. proceeding for. execu-_ 


; sons and no attachnient and sale of. the. sons separated shares: 


‘The: 


«tion of such a decree" would attratti the operation: of section 4} | 
of ‘the C. P.,Code under: ‘which wall” questions ` relating to execu 


- tion,’ discharge and ‘satisfaction. of the.decree between the parties 


'to.the'suit in which: the decree. was passed or their. representa- 
. tives. Would’ have: to: be- decided,, in. ‘execution - proceedings. and’ i 
E m à Ru suit,’ Section: a(t), G. Pp. Code Lyc that 
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xt ut c Fives. "As' we have, said. already; the decree against.: the. father ` e 


r z well. ' ' Acdecrée- Against a father alóne- during Bis: ife: time cán. ee 
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when a decree. is. “against. the egal: R yes ‘of a “dead 
| person and, is one for’ recovery of money out of the properties 
of the deceased, it may be executed by attachment and sale of 
any such- property. Then comes section .53- which lays down 
that “ for purposes of section 5o and section 52 property in the 
"hands of a'son or other descendants which is liable under Hindu 
Law for payment of the debt-of a. deceased ancestor in, respect | 


`. of which a decree has been passed, shall be deemed to be pro- 


perty of the deceased which. has come to the hands of the.son or 


other descendant as his legal representative.” It is to.be noted 


- that ‘before the -Civil Procedure Code of 1908 came into force, 


there was a-conilict of opinion as to whether the liability of a 


Hindu son to -pay his father's: debts could or could not be en- 
forced .in execution- proceedings. Under the Hindu Law an 
undivided..son or other descendant who succeeds to’ the joint 
property on’the death of his father or other ancestor does -so by 


~~ right. of- survivorship and not:as heir, In the old Code thé 
_term "legal representative " was not defined and the question. 
arose as to. whether the ‘son could. be regarded as-a legal repre-- 


sentative- of his father in regard to properties. which he got. by 
survivorship on’ the father’s death ànd whether a decree against 
the father could be enforced in execution against the son or: a- 


' separate suit, would have-to be instituted for that purpose.’ It 


was held: by the Madras and ‘the Allahabad High Courts that 


-the liability. could -not be enforced in execution proceedings; 


. whereas the Calcutta and the Bombay High Courts held other- 


wise." Section 53 in a sense gives legislative sariction to the view. 


taken. by- the Calcutta and the Bombay. High Courts. One 
reason for introducing this section may have been or undoubted-. 


ly was to enable the .decreeholder, to proceed in execution 


against the, property. that vested in-the son by survivorship. 
— after the death of the father- against whom the decree wàs ob- 


tained; but the. sectio; has been-worded'in such a compre- 


hensive manner that it is wide-enough to include all cases where 
a son is in possession of ancestral property which is liable under 


-. the Hindu -Law-to- -pay-the debts of: his father; and-either the 


decree’ has been: titade against the son as legal representative of 


‘the father or the original decrée being against the father, it is 
‘put.into execution : against the son- as his - legal representative ` 


under section 50 of the C. P. Code. In: both these sets of 


- circumstances thé son. is deemed os a fiction. of. law to be the 
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legal-representative of the deceased debtor i in respect. of the pro- . 
perty which is in his hands and which is liable under the Hindu 
‘Law to pay the debts of the father, althoügh as a matter of fact 
he obtained the property not as a. legal A of the 
father at all. i 


™~ 


As we have said already, section 53 of the C. P. Codé being. 

a rule of procedure does not and cannot alter any principle of. 
substantive law and it'does not enlarge or curtail in any man- 
."ner the obligation: which exists under Hindu. Law ‘regarding 
the liability of the son to pay his father's debts. It however. 
lays.down the procedure to be followed in cases coming under 
this section and if the son is bound- under Hindu Law to pay 
the father’s debts from any ancestral property.in his hands—,_ 
and the section is not limited tó property obtained by survivor- 
ship alone—the remedy of the decreeholder against such pro- 
. perty lies in the execution .pfoceedings and not by way of a 
separate suit. The son- would certainly be at liberty to show 


` that the property in his hands is for certain reasons not liable 


to pay the debts of his father and all these questions would have 
'to be decided by the executing court under- section 47, C. P. 
Code. -This seems to us to be the true scope and the meaning : 
of section 53, C. P. Code. In our opinion the correct view on. 
this point was taken by Wort, J. in his dissenting judgment | 
in the Full Bench case of Atul Krishna v. Lala Nandanji (1) 
: ‘decided by the Patna High Court. The majority decision in 
that case upon which stress is laid by Mr. Kunzru overlooks 
the point that section 47, C.-P. Code could have ‘no application 
when the decree against the father is sought to he executed 


against the sons during his life time and consequently the 


liability of the latter must have ‘to be established in an in- 
dependent proceeding. In~cases coming under sections 5o and 


52 Of the C. P. Code on the other hand the decree. woüld be `` 


capable of being executed against the sons as legal representa- 
tives of their father and it would only be a matter of procedure 
whether ór not these -questions should be allowed’ to be raised 
by'the sons in execution proceedings under section 47, C. -P. 
Code. 2 - - 


It remains only to consider what order should be xd ine 


this case having regard to the principles ot ccu discussed above. 
(1) (1985) LL.R. 14 Pat. 732. 
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The High Court, in our ópinion, was' quite aight in ‘holding 
that ‘the question of.liability of the: property obtained by the | 
appellants in their ‘share on partition with their father, for 
‘the decretal düés is io be determined in the execution pro- 
ceeding -itself and not by a separate suit. It is not disputed 
before us that the debt which ig covered by the decree in the 
present case is a pre-partition debt. The sons, thérefore, would 
be liable to pay. the decretal amount,.provided the debt was 
, not immoral or illegal'and no arrangement was made for pay- 
- ment of this debt at the time when the partition took place. 
Neither of thesé questions has been investigated by. the courts 
below. As.regards the immorality of the debts, it is observed by 
N= the -High Court that the point was not specifically taken in the. 
‘objections of the appellants under section 47, C. P..Code: The 
validity of the: partition again was challenged in a way by the 
decreeholder in his, reply to the objections of the: appellants, 
but the courts below, did: not advert to the real point that re- 
quires consideration in such cases. The partition was not held to- 
be invalid as being a fraud or the debtor but the question Was 
not adverted tó or considered whether it. made any proper 


arrangement for payment'of the just debts. of the father. In _ 


our opinion, the case should, be reheard- by the trial judge and 
— both the points referred. to ‘above should be properly investi- 


gated. The appellants did raise a point regarding their non-- 


liability for the decretal debt; in the suit itself when they were 
brought on thé record as legal representatives after the death of 
their father. The court, however, did not allow theim to raise 
or substantiate this plea inasmuch as they were. held incom- 
. pétent to put forward any defence which the father -himself 
, could not have. taken. Having regard to the conflicting judicial 
' decisions on, the jubject, the appellants cannot ‘properly be. 
‘blamed for not raising thi$ point again in the execution pro- 


„ceedings. - We think that they should now be given an oppor- l 


tunity to do so. The result i is that we set aside the judgments 


of the court's below. and "direct that the case should be heard | 


de novo by.the Subordinate Judge. and.. that the appellants 
- .Should.be given an opportunity to put in a fresh petition of 


objectiori under sectiori 47. of the C. P. Code, raising such points > 


as they are compétent to.raise. The decreeholder would have 
> the right to reply to the ‘same: The court shall, after hearing 
. such evidence as the parties might chóose to adduce; decide first 
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Lx. NE ax OE: the: appellants and ,is-liable- to: pay thé just debts of their -'- 


EK : io M , fathers -It- will ‘consider, in- this: connection “whether the debts : 
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5, o. B P , hand. it is, found that the sons‘are liable for this: debt, the other | s 
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a c ore "proper arrangement, made át the time: of ‘the’ “partition. for. pay-- 
wT. 54 LM 9] ment:of ' ‘the debts. of:the’ fathers - "The court. below, will. decide P 


Am i- - 
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VÉ oro s... Tawe In: the. ‘event ‘of the appellants. being heldrliable` for pay. 


ee gee ment of «the. -decretal debt, ‘it would: be open: to’ the executing, 
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Landlord and. tenant-—Breach of covenarit in a lease—Free seats * dn the 

2 Cinema on ‘the demised © .land- Bengal Amusement ` ` Ta% Act; (V of 
"1922)—Sections irg and 114A of ‘the Transfer of Propet Act--Notice 
of biu against forfeiture; when allowed. 

Mm a By a a Tease’ dated the igth’ of August, 1033, the plaintiff leased out two 

_ Cinema Houses named ‘ Sree ' and ' Uttara’ to the defendant. company and , 


‘it wasuprovided in the said "ease that the -lessee-shall keep a box not less 


than four seats in each of the Cinema Houses at the disposal of the lessor - 


for the use'of herself or other peisón or pefsons authorised by. her or on | 


her behalf and if the lessor. so desired in writing the defendant company ^^ 


‘shall instead of four seats ‘in the box permit six persons in the stall and 
` „eight persons in ‘the gallery. or- pit to view the - ‘performance held in the 
. aforesaid two. demised premises. . The plaintiff claims possession for breach 
of this term- of Hie covenant on the. part of the defendant, ~ à 
` On a proper. construction of the amended: Section 4 “of the. Bengal í 
‘Amusement Tax-Act it is clear that if the proprietor , of, the entertainment 
n has made the requisite arrangement for furnishing returns both for paid 
oar and : :un-paid seats and has given necessary’ sécurities, -the ‘person liable to 
- pay’ entertainment taxran, be admitted to a place without payment of the 
tax as mentioned in Sub-sections’ (a) and .(b) ‘of: Section 4 of .the Amended : 
Act The- e paeen aheretore has the option. Seige i Bk 


`A person cannot be dequited to ‘commit. a crime or an offence in order. 

“to ‘perform ` a contract into which he has entered with another person. Re- 

quirement” under the, law to perform a contract is ordinarily commensurate 

"with the ability-to petform it To the Court there are no degrees of higher. 

or lower’ efficiency or higher. or lower order of, sacredness as between a con- 

tract and*a statute. The Court will hold both contract -and -statute equally 

good and sacred obligations to be discharged and. apply: such remedies as 

"he law provides 1n the case of breach of either. 
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=~ Itas open to two persons by a private, contract’ to agree that one will 
discharge the tax. liability of- the othér*.. Such- a ‘contract is neither illegal 


nor RE public pm : * ol wh. de Ob. 
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Cir. <. 07 Section 114 ‘of, the Tonder of - ee Act éndows the Couit: with * 
- the power to relieve forfeiture at-the hearing.of the suit for ejectnient but : 


- 





' 195i. | where forfeiture is caused: by the breach of an express condition providing’ 


for re-entry the _only-relief is that provided by Section : 344A of the "Transfer 


Seay “ 
operas of Property Act. _ The substance - of. the relief is the opportunity to remedy 
Dassi thé breach within a reasonable time ‘after ‘the séfvice of the notice „under 
v. that "Section. Once that -stage’ is passed - ‘with the expiry of the reasonablé 
Madan -Theatres tinte without remedy’ of the breach, -the court- is ie “to grant any 
Ltd. ` Sa relief: „Against forfeiture. ~ l x: ae P de^ iu à 
eee I t = 
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SR C .. Suit for. possession of. two: cinema houses, nated. Srée 
Cinema and Uttara Cinema on ‘the ground of. forfeiture. ^^ .. 


| Thé material facts will appear from the judgment, pat 


f. 


p “Anil Chandra Gupta and K. K. ‘Basu for the Plaintiff oe 


S: M. TA e (Advocate General). for the Deféndant Co: 


Pu * Mis ^ 


Fs gg, Se BE judgment of. the Court was, as follows: — j 26e 
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E September, ít P. B.- ‘Mukherji, J J.:— The plaintiè án this, Suit , claims 


possession of the two 'cinema houses, named: ‘Sree Cinema and ' 
-Uttara Cinema, . formerly known ‘as “Cornwallis theatre and. 
ces ` Crown Cinema respectively at-No. 1838/1 and'1 38/2; ‘Cornwallis 
; Street, ‘Calcutta, on. the ground of- forfeiture. "The. defendant 2^ 
Ae ee company: is. alleged: to: have’ ‘committed bréach of the covénant ~ 
7 -in -the Tease between the: ‘plaintiff. and. the. ;deféndait company i 
BE m dated the 19th August, ' 1938; which provides. that, the lessee shall. 
M s Es a box not less thari four seats in each of. the said.ciríéma > 
u . houses at the disposal of the lessor for the use of herself of other 
a . person or-persons authorised by, her or on-her. behalf and if the 


X - . ‘lessor so desires in writing the defendant company shall instead ` 


^ . -of four séats in the box permit '6 persons in the stall and 8 < 
ds "persons in the gallery or pit: to view the performance held in 


--the' aforesaid two demised : ‘premises... The ‘allegation is that the 
- defendant compariy has committed breach of. this covenant. P 


Pea 


That i is the cause of action. E ~ o E 


E POE ee ud ae 
‘The main dispute in this” suit may be stated briefly at the . 
tS l 
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; .'"Bya ‘Statute of the West Bengal Government : an Entertain- 


Fo ^: pent Tax has been impuesto on all free or complimentary "m. 
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or tickets. This. Statute is ‘the: West - Bengal Aene Tax Civi. 

(Amendmént): Act, 1949, being West- Bengal “Act XI of 1949. . doc i 
- The defendant company ‘contends that such Entertainment: Tax oe 

` has to“be paid by the plaintiff and the defendant c company and Sm. Charusila 

itt Receivers who are. the two other ‘defendants in this suit de- Dassi 

manded payment of this tax from ‘the plaintiff., -On the other -—3 = 

hand the. plaintiff contends that she is not liable to pay the rdc E 


tax for the seats mentioned in the covenant, in the Indenture 
of Lease: . She claims protection from this abun under the 
covenants in the Leasé. 
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` It is "admitted. by the. defendant company and the two ` 

- Receiver defendants that-the admittance to .the Cinema was 
refused to, the plaintiff and/or her nominees on this ground. 
‘The plaintiff gave notice of forfeiture and gave. ‘the defendants . 
time to remedy such alleged breach.. | As the defendants did not ` 


" yield. on the pons the. p ‘has sued for posession. 


a, EC 

The main question, in this suit is- one of law and of con- 
siderable importance: Such. question, is whether the lessor or 
the lessee is to pay this: Entertainment Tax in respect of seats 
~ mentioned in "the covenant. It depends on the construction of 
the covenants in the-lease and-on’ the construction- of the West 


Bengal Amusement Tax Act. : . 
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The debes issues - were raised: by ‘Cound for the’ de- 
pendent and a a byt ‘the em — Ff 


- 


T What waá "the dmicttdedt with sind to keeping a 

box and l/o. seats at the disposal of the plaintif by the de- 

| fendant conipàny under the lease dated the ae Angust.. 
ut 1988? SS SE . E 


~ - 


w 


E E 2. Have the defendants conimitted: uf of covenant | 


- by refusing admittànce. to the cinema performance as pro- 
.. - vided’ for in the. said Lease except on receiving from the - 
plaintiff. the amount of taxes levied. by, the -West Bengal 
, Amusement Tax (Amendment) : - Act, 1949; "being West 
~~ Bengal Act XI of 1949?. T CE. Na $ 
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" ‘In qase the defendant ampan bas committed 
. breach of covenant is.it entitled to. any relief. agams for-- 
| feiture? ~ ,`. Ek. a See 
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4. To what relief, if any,. is “the e plainci entitled? ^ 
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" Another issue was raised whether the notice given "bs the 


` plaintiff ‘forfeiting the lease was valid. But the learned. . 
- Advocate-General appearing for the defendant company abam: ` 


doned that issue: E 


m 


There are two admitted brief of ' documents marked ‘A ' and . 


. * B% in these proceedings. Counsel on either side have called ~~ 


no evidence as the'issues are all issues of law. 


4 ~ 


“~ ISSUE No. 1. 
The onini in the Jene of the nd August 1933, ` which 
is relevant for this issue is coritainéd in clause 7 of the lessee’ S 
covenants and 3 runs as follows: i ‘ 


Hm 


= 


“The company hail at all: times during the period of 
the lease- keep one- box containing, not less than 4 seats in’ 
each. of the.said -Corhwallis Theatre and Crown Cinema at 
the disposal of the lessor for the.use of herself or of person 

-or persons authorised by her:ox on her behalf in writing 
and if the lessor;so desires in writing the ‘company shall ’ 
. instead” of four seats in the, box permit 6 persons in the stall. 
. and 8 persons in the gallery or in the pit to view the:per- 
formanices which will be held in 1 the aforesaid two „demised 
E 
. On this ieee ‘contention has-been raised that this 
does not provide for free seats in the box or in the stall or in 
the gallery or.in thé pit. ‘The’ substance of that .contention is 
‘that the word “ free " has not been used in the covenant. The 
words “keep one box” are said only to mean-that the box is 


, reserved but payment of the price of tickets has to be made for 
getting into the-seats. As long therefore as the ji accommo- 


dation -is kept at the disposal: of the lessor or for iE use p OR 
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| To my. mind this is an untenable contention both on the CrviL. 
- grounds of pleading and correspondence in this suit as well as Poe 
on the ground of construction of the covenant. ee 
i Sm. Charusila 
I will- take first the pleadings and: the correspondence in Dassi 
. this suit. In paragraph 5 of the written statement filed on B 


Ltd 
Madan ‘Theatres 


— tà 


P. B. 
“The obligation of the lessee under the said indenture — Mukharj;, J. 
of lease dated the 19th August 1944, is to issue free passes 
to the lessor or other pérson or-persons authorised by her 
.on her behalf in writing to the lessee.” 


‘Behalf of-the defendant company the’ admission is made in ne 
following | terms: - 


= 


On that pleading it is not open in my opinion to the de- 

. fendant company now to contend that there was no obligation ` 
to provide the seats mentioned in the covenant; ‘free.’ In 
paragraph 3- of the written statement by the defendant : 
Receivers the admission is made in the following terms: —. 

“ These defendants have taken the view: that they will 
not charge the plaintiff or her nomineés any price on behalf | 
of the said lessee but the Amusement Tax payable to the 
West Bengal Government must be ni either by ian plain- 

. tiff or. her nominees.' 

This admission is made further clear in paragraph 3 of 
their written statement where in fact it is said that the seats are 
free except as to Amusement Tax payable on them. 
There is further -admission in the said paragraph 3 of their 
written statement that the defendants had “at all material times 
allowed free and complimentary passes or tickets | in terms of the 
lease.” ^ 


, 
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Upon such'admission in the pleading I do not think that 

` the argument is open to the defendant Receivers now that the 

seats mentioned in the covenant are tò be ps for 2 the 
plaintiff. : : he 


- The correspondence is also to the ‘same ‘effect as the plead- 
. ings. ; In: the letter `of pelea cack 'Chiatterjee, Director of the 


) 


Ni Civi. ` ^ Exhibitor. Syndicate. Ltd; ‘acting for thé. defendant company” 
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a addressed to the plaintiff dated ggth ` Márch. 1949, “it is admitted, 
. pue nr 


Sm. "Charusila been allowed: one. box of. complimentary - passes and ‘6 D.C. 


“Dasi = The passes or thẹ complimentary M weré so long free from 
pa ` payment -of any Amuseinent Tax." Then again, iw- the léttef* 
Madan Theatres. 


^to -the plaintiff's solicitor it. is said with reference 'to that letter 


. Mukharji,. J-- your client about the imposition | of the Amusérnent Tax, Lm 


.. the , Government ` on. free. pass and requesting | your client to,- 
ad advise the person or’ 'persofis “who; will ‘come on | the öp 
`> «mentary pass or. tickets issued. by your client ‘to. pay the amount ~ 

E F . of entertainment tax payable." Again in thé defendant com- 


. pany's.solicitor's letter to the- orae solicitor and-datêd the. . ` 


“under: thé terms of. the- lease agreement. with you, you eee 


~ 


- P. B. . - -oÈ the 39th March 1949, "our client duly.sent intimation’ to - 


< os st; June. 1949: ‘itis said: “As already stated - the lessee’ $c 


: - obligation was-to keep- the seats reserved- free- from payment ot. 
NE A ugs. Which ug have" done." "T M Cet X 


4 
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' | contention is: ho longer: opén to, the defendanté that the .seats 
i x P in- i- the covenant bad fo be paid for ubi the pianak: 


19 7 - ^ 4 i y 


- - x 
i o> - d "ana 


des ‘Ido not: "wish to” rest. my ieee: on “this issue nierely on 


ae On the em in this suit t and the entire conduct i 
pia _-of thé. defendaiit ` ‘coinpany appearing from - the said “correspon- . 

~ dence, the admission is - -clear that these’ seats ‘mentioned ` the 
E x Si covénant were free in the sense. that no price was: charged Or: 
^! . paid in respect tlereof.- On this ground also. I hold that this ' 


ves Sdcüsiou on pleadings” and cprrespondence . Or -even. on.the - 


* , |. éónduct of parties. On the construction also’ of this particular 


D covenant in thé léase Ihave“ come. to the samé conclusion. , -My 
reasons for so construing the. covenant may be stated briefly, 


i Y " re +t 
t ^4 7 T " - 5 ~~ - 31 
- Si E PE] - I+ 
e DS 4 t 
* * 


Uu Euer “The "words in the éovenant are: not metely to ' " keep. one - 
box ": There are qualifying "words such as-"at.the disposal of- 

the deor for the. use of. herself or of -other.. person or persons. 
^ authorised by: her," “ permit " > and: " to- view the performance 


+- 3 - 2a 


"= 
3- 3 
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to view the petformances ý to- a mind.. is-: that the s ‘seats 


TN P which- will- be: held” in the: aforesaid two demised premises : Di 
; : The combined effect of: thezwords '"' disposal," : " ;'" permit ” and 


JE 


- 


of the 14th June; 1949, from the. defendant: ‘company’s ’ solicitor. p. 


` we - = 
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. aed in the covenant are at ‘the disposal of the plaintiff 

- or her nominees to view the cinema performances and no price 

-- for the seats so used is to be charged or paid. This covenant 

.  - does not in my view: mean an ordinary case ofa mere reservation 
which is opem to other spectators, namely, reservation’ on pay- 


ment or tie ae ofa Hokar. e S 


4 r z 
“oy ^ - cm a fd A i * 4 


4 - 
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Ona. i conndeiation -of the ete lease aud the context in 
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s. Which this particular: covenant appears it seems to-me that this - 
is a part of the consideration for granting of the lease by: the | 


, plaintiff to the. defendant company. It-would be a meaning- 


the plaintiff. In fact, the very next covenant appearing in 
- -Clause 8 of tlie lessee's.cóvenant the consideration for the lessee's 
quiet enjoymnt is "the ‘performance "m the lessee. of the “ coven- 

-ant merece Inentioned. uM. - 


7 EE: : DIN AE. ~ 1 f 2 « N 
M ' . : T i z . PUE. 

Thé. historic context: belínd this particular, covenant leads 

“to. the same coristruction. The origin of the lease of these two 


cinema houses dates back to the yéar. 1919. ' By lease dated 29th 


=n Jess consideration if the prices of such. seats are to. be paid by 


~~~ - October 1919; it was proyided:, " The- lessee shall during the 


~ terms of this denise allow to the lessor a'frée complimentary 
pass for four seats in. the first class stall Of a private box for IE 
coe at the theatre or cinema in the demised premises." 

. THis .clearly ;provides | for free seats. "Then there are two leases 
between ths same parties on the 14th November 1934. There 
At is provided: -The company shall durifig the term of this 
- demise allow to the lessor a free complimentary pass for 4 seats 


in the- first class stalls of a private box. for the performance at ` 
. - the- theatre or cinema. in the demised | premises. That again. 


: clearly states ‘that the seats. are to. be free. "Then came the lease 
.. - of the igth Aügust i933 and I have- -alréady set out in extenso 
, thé covenant appearing. in that lease.- I am nof unmindful of 
` the fact that-one lease is not,to bé interpreted’ by. reference to 
‘another lease; But here. thé historic context of these other pre- 
vious leasés has an importance and relevance which arise by 


Į 


—" a, 


^. reason of-the fact that, in this lease of 1983 there is a specific ` 


i ; stipulation in clause: 9. of: ‘the lessee’ J Covenant which” runs in 
v these terms: — . 5.07. 27 oc - 
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“ Provided "n a it is hereby agreed -and declared 
that the terms, conditions and covenants as contained in the 
said two leases dated 14th day of November 1924 will be 
existing and binding on the parties.” 


Therefore, the lease of 1933 does attract: such -terms and 
conditions of the lease of 1924 as are not inconsistant with the. 
lease of 1933. The construction that the seáts mentioned in 


. Clause (7) of the lease of 1933.are not to be paid for by the 


plaintiff can also be arrived at by attracting-the' above: pro- 
vision of the 1924 lease, subject of course to.what is expressly 
stated in clause (7) of the lease of 1933. ` Mere variation of: the 
language between the lease of 1933 as compared to the language ~ 
in the lease of 1924, in the sense that the word: '* free ” is dropped 


- in the 1933 lease, cannot lead to the conclusion ‘that by the 


1933.lease it was intended to -make-the seats mentioned in clause 


(7) thereof not free, because of.the fact that the’ -terms--and- 


conditions of the 1924 lease are expressly said to be subsisting 


by the clear provisions of the 1933 lease. This conclusion is . 


- not, im my view, affected by the fact that the lease of 1924 has 


expired. .By stipulating in the .1983 lease. that the terms and 


.. covenants of the 1924 lease are to subsist, they have, in my view, 


fs 


been extended for: the period: mentioned in the 1933 lease." 
There can be no doubt that if there is a conflict or repugnancy 
between the 1924 lease and the 1933- -lease, the latter lease of 
1933- must prevail:: But I see neither conflict nor repugnance 
when I make the construction: that clause (7) of the lessee's 
covenants in the 1933 lease must mean free seats. In fact, such 
-construction alone reconciles clauses (7) and (9y of the lessee's 
covenants -in the.very lease of 1933. . usd 


-7 


.I.therefore hold, both. on the pleadings: as well as on the . 


construction of clause (7) of the lessee's covenants in thé lease 


` of 1933, that the seats mentioned: therein are. free seats for. the 


pas and the plaintiff need not pay the price i the same. 


ISSUE No. 2. ` T 
= 4 1 bs. * ^. ox 
This-is the main and the most important issue in the suit. 


. --Indeed+the: whole. controversy is who: should.. ‘pay ‘the Entertain- 


ment Tax, the lessor or the lesseé; or, to put it more accurately 
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and narrowly, can the defendant company. realise the Entertain- 


ment Tax leviéd. by the Government on free and complimentary 
tickets used by the plaintiff and/or her nominees? 


^ 


A survey of the Bengal Amusement Tax Act vidi its aménd- 


. ments. is. essential to understand. the nature of the problem 


^ 


raised. : E : $ bj ! s 


— 
” 


Amusement tax was. introduced: into Bengal in' the year 
1923 for the declared: object of making an addition to the public 
revenues of Bengal. That was the Bengal Amusement Tax 
Act, 1922,- being’ Bengal Act V of 1923. By section 3 of that 


statute an entertainment: tax-is, provided for on all payments 


‘~for admission to any entertaifiment, which included any per- 


formance; amusement, exhibition, game or sport. Being a tax 


on “all payments for admission to any entertainment," no such 


amusement tax^could be realised where admission to the enter- 
tainment was not by payment, but free. One of the main 


_ alterations introduced -by“the Amendment Act 1949 is to impose 


EN 


y— 


4 


a tax where--no- payment is made for admission to the 


entertainment. - In sub-section. (3) (b) of section 3_ of the Act as 
amended it is now provided: 


+ 


intero inet taxes shall be charged, levied and paid 
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om all free-or complimentary passes or tickets, by whatever | 


name called, -issued .by the proprietor of a cinematograph 
exhibition in respect of admissions without payment to a 
seat or other accommodation therein and every person who 
is so admitted.on a free or ‘complimentary pass or ticket in 
a cinematograph exhibition shall bé liable to pay the same 
“amount ‘of entertainment tax as would be payable by him 
had he'been: admitted: to such seat or other accommodation 
on payment." 


*N 


- 


A 


Upon this the learned Advocate-General.has argued witH 
considerable force that the statute makes every person who is 
admitted on a. free ticket liable to pay the entertainment tax. 
I have given my most anxious consideration to’ this argument 
‘of ‘the learned Advocate-Gerieral, and the ‘clear words of the 


statute, In my opinion, show that the Advocate-General’s cons - 


tention: myst be accepted, - There ino dowbt in my mind that 
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Civ. -the words of sub-section (3) (by: of Section 3 of the Amended Act 
— " " are such that the person who is admitted on free ze E is liable i 


p to pay the entertainment tax. ME : 
- Sm. Chaiusila EY - 3 : . ; ` 
Dasi . ~- But this conclusion docs not lead to the solution of ‘the 
l V... problem. Liability of the person admitted on à free ticket does 
Madan Theatres s AP WE - = : 
Ltd. .- mot, in my view, under the scheme of the Act as amended, , pre- 
"pe vent the proprietor of the cinema from discharging that liability. 
P. B. . ' Under section 4 as amendèd, it is provided that no person. liable 
Mukhary, J. to pay-the-entertainment tax shall be admitted to any entertain: 
pay-u S dE y ; 
j ment except with a ticket stamped with the stamp issued by the 


Government for the purpose of revenue denoting that the enter-- 
~  tainment tax has been paid, or, in .special cáses, with the 
approval of the Government, through a barrier which, or by 
means of a mechanical contrivance which automatically registers 
the number of persons admitted.- Nevertheless, the provision | 
, is also made that this procedure for admittance will riot apply 
_ in thé case when the proprietor of the entertainment has made . 
' arrangements approved by the’ Government for “furnishing 
returns of the payments for admission and in the case of cinema- 
tograph exhibitions also returns of admission to seats or' other . 
accommodation without payment and: further has given security. 
up to an amount and in a manner approved: by the Government : 
for the _ payment "of the enfertainment tax. On a proper 
construction of the amended section 4 of the Act it is- clear - 
to me that if the proprietor of- the entertainment has made the. 
requisite arrangement for furnishing returns both for paid' and. 
oe unpaid ‘seats and has -given the necessary security, the person 

liable to pay the entertainment tax may be admitted without 

payment of the tax as mentioned in sub-clauses (a) and: (b) of” 
207 . section 4 of the amended_Act. : The proprietor, thérefore, has 
"s |. the option. Then again, by section 5 of tlie Amended Act the 
‘proprietor of the entertainment is liable on a conviction to pav 
a fine not exceeding Rs. 500/- plus the tax if he allows a person 
liable to- pay tax to be admitted without complying with the- 
a provisions of sections 4 and 5 of the Act as noticed above. ‘That 
|^." ona . proper ‘construction. means that a pefson. liable to pay 
^ entertainment tax can be admitted to a place of entertainment. 

n without payment.of the tax if the proprietor has made -the . 
l necessary -arrangements for retürns and security as contémplated: - 

- ^ in section.4, and if- he does that-he cannot suffer, any conviction: 
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7 m ; a 273 
or r penalty. The-proprietor of d eritertainment, acas has Civin, 

E it in ‘his power to avoid penalty and conviction as: well as to EDS 

_ admit.a person liable to pay tax. without actually realising such id 
tax from tlie person so admitted, as long as he gives the necessary- Sm. Charusila 
returns: of admissions to ‘seats .and . furnishes the ey Dassi . 
security to the Government. l T 
: - m Madan 'Theaties 

That view is further supported by à reference to some other ; at 

sections of the Act. Section- 6 lays down that the provisions of P. B. 


sections 4 and 5 shall not apply to any entertainment in respect -Mukharji, J. 


of which a consolidated payment is made under sub-section (^ 
of section 3. Now, ‘section 3, (4) of the-Act provides that the ` 
|- Government ‘may, ` on the application. of a. proprietor of any. 
a entertainment, in respect of which the entertainment tax is 
payable urider the sub-section, allow the proprietor on such 
conditions as they may prescribe to pay the amount of tax-due 
by means of a consolidated payment of 20 per cent of the gross ^ 
sum received ‘by the proprietor ‘on account of payments for’ 
admissions to_the entertainment and- on account of tax. Now, 
- when the proprietor makes a consolidated payment under sub- 
. section (4) of section 3, the proprietor avoids the operation of 
both sections 4 and 5 of the Act. Itis noteworthy that neither | 
- section 6 nor section 3 (4) of the Act has been amended by the 
-~~ Amendment Act of 1949. The result is that by paying the 
‘ consolidated amount on the gross sum received’on account of 
.- payments for admission to .the entertainment and:‘on account 
"of the tax the proprietor will be within law to admit persons 
` on-free or complimentary passes or tickets without realising the 
' amusement tax from the holders of such tickets at the time of 
their admittance. 


Pal 


~ 
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(A person cannot be required. to, commit a crime'or an offence . 

'. in order to perform a contract into which-he has entered with 
another person. Requirement under the law to perform a con- 
‘tract is ordinarily commensurate with the ability to, perform it. 

. To this Court there are no degrees of higher or lower efficacy 

+ or higher or lower order- of sactedness as between a contract ^ 
.- and a statute. The Court will hold’bdth contract-and Statute 
equally good and sacred obligations to- be discharged and apply 
such remedies as the law provides.in the case of breach of either. 
The Court ‘does not make a cope preference: ind a 
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breach of a statute and a breach of contract, The Statute how- 
ever may make the contract illegal in which event no court can 
require its performance. The law will-not presume that the 
demands of a Statute and the demands of a contract dre mutually 
intolerant and will not treat them as such. unless they are mani- 
festly so. Whenever possible the law will attempt to reconcile 
them and in doing so the court will have to be satisfied, before 


the Statute is allowed to override the contract, that the Statute - 


is such, that to contract out of it is not permissible or against 


' public policy. I am satisfied on the analysis I have made that 


the present Statute under my consideration is not such a Statute. 
Had I beén convinced on a reading of the different sections of 
the Act as amended that the proprietor.of an entertainment by 


admitting a person: liable to pay thé eritertainment tax without 


realising the tax from him was-open to a statutory penalty or an 
offence, I would have held that inasmuch as the Act makes the 


person admitted liable, the tax is to be paid by him when de- 


manded by the proprietor, because to admit him without pay- 
ment of the tax would mean conviction for the proprietor. But 
L'am convinced that i is not the position here. Under the scheme 
of the statute the liability of the person admitted does not mean 


that the proprietor cannot discharge that TON for him. 


wee 


The whole question therefore resolves into the problem that 


‘although the liability to pay the Entertainment Tax is on the 


person admitted without payment and although a free ticket is 
charged with the payment of the Amusenient Tax, does the 
lease or its covenant emancipate the lessor or her nominees 
from the demand of the defendant company to obtain the tax 
from the plaintiff. That a person admitted without payment 
and that free tickets are charged with the payment of the tax 
are clear to my mind beyond dispute both under sub- section 
3 (b)-of section 3 of the Amended Act as well as: ‘under section 
7 (1) af the Amendment. But the point here for determination 


is does the covenant protect the lessor from this liability and: 


enable the lessor to shift this. Statutory HA DHM to the lessee 


. under the covenant. 


„t 


-—— 


. Reverting to clause 7 of the lessee's covenants in the lease 
and applying the considerations I have just discussed, I reach the 
conclusion that this covenant ‘requires the lessee to discharge 
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for and « on behalf of ihe lessee such liability for tax on fes and 
complimentary tickets or passes. ) : p OPS 


4 


- 


Entertainment tax. cannot. in my view be realised on these 


seats by the lessee from the lessor. That will not keep the 


boss 8 covenant to provide freé seats to the lessor. ' Such free 


f 


seat ‘is part of the very consideration ‘of' the lease just in the 
same wáy as xent. In my view, therefore, the lessee does infringe 


. its liability under the covenant to provide free seats to the 
lessor if it attempts to realise the tax from the plaintiff. . This 


does not mean that such free seats or the holders of such free 
passes or com pumentary tickets are not under the statute liable 
to pay taxes.' They are expressly made so liable under the Act 
but by virtue- of tlfe covenant, the lessee, in my view has to 
discharge such liability for the lessor and that the lessee, as the 
proprietor of the cinema can do under the Act without incurring 


any penalty or committing any offence thereunder -as I have ` 


indicated by my analysis of the. various provisions of the Statute. 


"That is how in this case the demands of the Statute and the 


demands of ine contract can best be on 


- 


- 1 


The next consideration which appeais to me to-be relevant 


in this context is the well settled principle that the law will : 
always imply in such context on the part of the lessee to do all | 


things necessary to perform the covenant. That he can so per- 


. form in this case without obtaining payment of the entertain- 


ment tax from the lessor.or her nominees under the statute is 
clear. ‘I find nothing in the statute which prevents ‘the defend- 
ant company as lessee to discharge: “this liability for entertain- 
ment tax which has been levied by the statute on all free or 


'complimentafy passes or tickets and which says that every person | 
who is so admitted on free-or complimentary passes or tickets 
shall be liable to pay the amount of the entertainment. It is in : 


my judgment open to two persons by a private contract to agree 


.that one will discharge the tax liability of the other. Such,a 
contract is neither illegal nór against public policy. This is 


therefore a statute from which the parties:can contract out and 
this is exactly, in my view, the effect of ‘the covenant. The 


"covenant shifts the-incidence of‘ the tax.- The protection con- 
tained in the covenant .theréfore, in my view -prevails and pro- ` 


tects the lessor from the tax pene realised by the. lessee. z 


^ 


CIVIL. 


1951. 
—— 
Sm. Charusila 
Dassi | 
v. 
Madan Theatres 
Ltd. 
P. B. 
Mukharyi, J. 


- 


; : t . "T + TU ; 
j d y > ir : : Ma E ee > DL 
iy s i) vou. THE, ‘CALCUTTA: LAW- y JOURNAL. E Vin gol: 
- 4 "E Woo, hi qe ez Y hU ors dM E ^5 n P z 
w, a Y Mc D , I ay Ut - ` x 27 K " s - M OM E^ Es SE - 
ozo h CuDOmec.- .it is. necessary. at this. stáge to dispose .of abes argurient. Bes 
EE ue TE “Which, -has been advanced’ on the: basis 'of the. ‘construction’ of. | 
d 3 ~ 1951- 
AN ae ox clause: p- of the lessee's covenant in the lease; of- 1988. By. that ^ : 
"a Sin.  Charüsila - clause. it js "provided +—*“ That. ‘the company ‘during. the ton-. 


LE .. .Dasi: E ~tinuance of: thé term. "hereby. granted. shall pay. fhe monthly rent | 


"P E tas hereinbefore reserved onthe days in the. manner and to the 
cR “Madan Theatrés EK 
Pe cq. cpu e - extent: hereinbefore:-nientioned and shall also pay ‘both: ‘the 


A room Owner's. and- Occupier's: shares, of rates: and taxes’ And: other.' 


ae QUE RE CE NT. 
I (xta. o outgoings. and impositions payable’ in respect thereof. during the : 
, 2 Mukhani,. J. said term. cH ao D NO PX PTT Oe, are 
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"M Aa TAX "from clause. 7 "of-the lessee's: ‘covenant’ “which I. have Pon 
pu, SSeS o and discussed this particular clause- also protects the ‘lessor.’ ‘from: 


perience oe DUNS | the tax.: : Learned 'Advocate- General “submits that’ On. - proper "n 
PIE S px > construction of this’ particular clause it, means. that the rates 3: 
resti ns à Cut and taXes ot outgoings- and impositions that. the-lessee: ‘ agnéed: to 
Co eR. pay. under this. clause, are onlj-such as are " iri-respéct’ theréóf d i: 
x NEU S NL appearing in the" covenant...’ ‘He’ .eniphasizes " the words; ^ in. D 
UC m i .réspect. theréof." ^ The. argument: proceeds that. the provision : for <. 
a c. c ; free seats is: not part of the demised. pierhises: ‘and “therefore the -7 
27 ud c “entertainment tax on the free seats, doés:not ‘come: within, this: T 
rae a ee - .govenant;; sO: as to- -protéct | the. lessor.’ Itis said- that the taxes: or : 
l : x du i Mud impositions contemplated by this. covenant are’ proprietory: taxes E 
SEU IM" s "and do not include entertainment tax’ which is levied^ori'; the 7. 
e> E "S _ "person admitted without: payment : and which therefore must'bé. ` 
2S oc a - s regarded __ as a ` personal -tax. There: is a -good deal of. force. àn* 
Joos Sle c5 c, that-atgument- “That: the- words. “in. respect- thereof” are :very_ . 
QUE " E material in. construing such Covenant. there can be'no- doubt. eT 
e m . Dos “have. examined various ‘decisions, and authorities: on this; point | 
Es a uL dol. "and if.I do not. refer to. them: that is because, I- do not’ consider . 
oe oe M that they settle. the: ‘point that I Have to decide. While on the; 
"PIT oe = “question of ‘construction of a particular covenant I‘am not-con: ` 


o8, -,vinced. that decisions and authorities in other: “Cases are at “all. a". 
2. . safe’ guide;. this generat- conclusion. cam at any;rate -bé made, 


«0012 047-77 from the. authorities. that thè: words ^ “In Tespect : thereof ” do =. 
a nz cireumscribe the scope: and. effect of a covenant. ‘-In Vol. 20 of 
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as 27 Hed Im all the above cases lion cud whether the ' covenant ' Civa, 
UU. i in the restricted, form—^ rates, -taxes and assessment '— i^ 
: or whether it is- extended by the use of one or more of the l cee 
ps words, ‘duties,’ E ‘outgoings, ' impositions,. ‘burden’ or Sm Charusila 
T ‘charges ' if it defines- these as existing, ‘in respect of the , Dassi 
Ee demised premises’ this is enough to determine the scope of e 


Madan Theatres 


- the covenant and it is’ inmaterial, whether the words ' or on- Lid 


ote landlord., ,Or tenant in respect thereof ' sare also in- -. 00. 
» serted. ME jur l P: B. 


E E -y * * a= a g LEE 4 


"EN JA QVO ee A + ae oe 4 . Mukhap, J 


: I accept. that to be ie correct statement of law on -that 
i POE n FEX Coral 
, - moe E E ^ 
"o i - ; 
Various auone. -which I have- ‘examined and ‘to which 
" _ reference was made in. the course ot arguments. are: — 


uu L , 
F "3C 


- 


l + JTidsuell v.  Wintiorth. (y. Brett v. Rogers (2), In re. 
Floyd (3), Eastwood-v. Mcnab (4), Wooler.v. North Eastern 
Breweries (5), Aldridge v. Ferne. (6), Allum v. Dickinson (9), * 

] Henman. v. Berliner (8. Ws - 


T = x - = r ^ 
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a But ‘there’ is*.Ho- - terminological Gainey inea ‘the 
T Janguage of the covenant that I have to construe and, the langu- : 
age of the covenants construed in these queens ; 


The earned Ad voce: Genera]. also relied on the deciston 
|. of the „Privy Coüricil in Bengal Coal Co. Ltd. v. Sri Sri Janardan 
po Kishorzlal Singh, Deo (9); deciding the appeal_from this High E 
Court whose judgment is reported i in 40 CW.N7 1118; The lan- 
guage of the covenant in that case used the wordé in a mining '. 
A — lease “ ' charged, assessed’ or: imposed upon the said mine or any 
.part thereof” I must say at once that the' words I.have to 
construe are not similar. “It was held- by: the Privy Council in that 
.. ase that on the construction’ of the coveríant the cess being a lévy 
- on.the immovable property was a. demand which was within the 


(a covenant but i income tax was outside such covenant. Sir George 
) ^ * re 


o 0 0 Q) /a867) L.A. a CR, Casey s6 (336). .. (2) [1807] 1 Q.B. 525 oe 

0077 7 (9) [897] 1 Ch. -633/ see D914] 2 K.B. 3r a. MM 

= (5) Dgo], i K.B. 247, v 7 (6) (1886) 17- Q.B.D. ziz, = | 
: - (7:.(883)'9 Q.B.D. 632. - ` (8)" [1818] an B. 286 i P S 
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‘Rankin in delivering -the judgment of the Privy Coun at 
P 1102 Pi a C.W.N. 1099. observed : 


~ 
€ 


er ^ Income tax is in a very different position, as intending ' 

purchaser or -mortgagees of thé lessor's interest would: 

— appreciate. It is not a tax imposed upon the mines in any 

sense relevant to the lessee's covenant in a Mining Lease. 

Indeed express words referring to public demands imposed 

| upori the-proprietors in respect of the, mine would not have 
POURRIE income tax within the covenant. id "e 


- As the words `“ impase upon ' ' are not in the present 7 
“covenant before me- this case cannot, be, said to decide the ^ 


. construction of the particular covenant in this suit. ; The Privy 


Council. referred to tlie cases of- Payne v. Esdaile: o Allum V. 


Dickinson .(2) one Fulger v. CHINE (3). l : 


dem p T Rb 

These principles iust all be understood with reference to 

- the particular covenants, considered in each case. .I have set ‘out 
-. the covenant in-the- present lease -before me relating: to the pay- 
“ment of taxes.. I will. assume, as I consider it to be correct, that | 
the taxes mentioned in such. covenants are, only those which are 
‘in “respect of the: 'demised premises.” The real question in 
ABUS case appears to me Whether the provision of free seàts can 
at all be said to be a part of the demised premises. Now for 
- this purpose. clause 7 of the-lessee’s covenants in' this regard 
. uses: rather significant - words and. they: are "to view .the. per-. 
; formance which will be held vin the aforesaid two demised 


"premises. "That seems to.me that the lessor should be given free 


- 


zu 


T -— 
E 


access to the seats in. these two. demised premises during: per zu 


- formance. In such a contract I do not see anything unreason-- 
“able i in- the:constructión that these sedts in the demised premises ; 


are part of the demised premises themselves and if any tax is -— | 


imposed in respect. of these seats or persons using these -seats 
why such taxes should not be said to be in respect of the demised . 
. premisés. It is not any seat that 'is contemplated 4n Clause 7 
of the.léssee's covenant but seats on-those demised premises. If 
‘the proprietor of the cinema house or the lessee defendant com- 


4 i fot 


Q) (1888) 13 AG, ig. ge a (883) o Q.D. 633. 77 


- (3) [1903] : KB. 70. 77 7 eo ae f 3 


M 


f 


T 


Vor. 9o] 2 . ' HIGH COURT. V ow : 
pany had agreed by a covenant to POET seats to the Lessor in 
other cinemas but not in this demised premises that surely would 
not come within the meahing of "in respect of /the demised 
. premises." Such seats being part of the demised premises taxes 
in respect thereof can in my view legitimately come within the 


meaning of the covenants contained in clause 2 of the lessee’s 
covenant. 


e 


~ 


+ avo 


It is essential. to. remember also in this context that the 


purpose of the lease as appears from the lease itself is provided 
in clause 6 of the lessee's covenant Aden are in these terms: — 


- .  "'The company shall be at liberty to^ use the demised 
premises for bioscope and cinema shows, party entertain- 
ment, theatre, clubs and all other purposes of like nature." 


wa 


Obviously the purpose of the lease was to make it a house 
for entertainment. Obviously again ahd expressly indeed the 
lessor was intended to be given by the lease free access to such 
entertainments on those demised premises. If therefore such 
entertainment being the express purpose of the demise attracts 
a tax, it is difficult to see how it goes outside the covenant. If 
the lessee did not use these demised premises for this particular 
purpose of cinematographic exhibition, then such user -would 
not have attracted the tax. It is in a double sense that the 
entertainment tax in this case can be said to be “in respéct of” 
the demised premises, first because the very purpose of the de- 
mise being entertainment produces the tàx and secondly, 


because the seats themselves being on the demised premises are — 


an integral and inseparable part of the demised premises... It 
is one of those cases where I think it is not possible to make a 
clear cut division between a personal tax and a proprietory tax. 
It is one of those cases where I consider the personal element of 
the tax, is so inextricably connected with: the proprietory element 
of it, that such a tax can very reasonably be said to come within 
the meaning. of clause 2 of the covenant. On the other question 
there can of course be no doubt that entertainment tax will be 
within’ the meaning of the words “ taxes,” “outgoings” or 
" imposition " used in that covenant.- 
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I therefore hold that even on the construction of clause 2 


of the lessee’s covenant, the liability to pay the-entertainment 
ay - | d 65 
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noQ Oe. “tak. dodd be ischasged by Jic TN. under’ this covendnt” 
oe ——— “although, the: statute imposes such’ liability on. the. ‘free seats-and ` 
;thé persons using. them. eRe co ae 2n 


: $m,’ Chanda: e A E CA CELL « "AN s 2 t 
i. ' Dasi 


e. et | s it is dümitied that tlie. defendants ae refused ad- 


pe 8 v. " 
" . Madan. Theatres. "inittance to the, lessor. or- her-nominees except on receiving from m 


. c Ltd,” the plaintiff, the. amount. “of taxes levied. by the „West Kaa 


S y =, "uy Amusemerit Tax Act as amended; the” answer to - issue No. 2. 
`P. B. - must; in my opinion, be. in the negative and. I hold that. the: 


"M uu Ur J- defendant has: committéd breach of the covenant; Mc - n 
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- l ? Lo Ree being: the breach. of the covenant ud as the ‘plaintif 

Par DA "gave the ‘necessary- notice of forfeiture, forfeitüre , “must: follow 


d e . ^, as à matter’ of legal. ‘consequence. ; on ee ae we ; 
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PE a SN The only: question riow" is whether any relief cari be given. nud 
1 by me against- -guch “forfeiture. "Court's: power -to - grant relief 3 
DONIS NUR So forfeiture- is. much- "wider -when such forfeiture is- caused . 

- “3 |” by Hon- paymerit of Tent. ‘There’ section" ug of the, Transfer of 
fd DEN ` Property ‘Act endows’ the' coùrt "with the. power. to relieve For“. o 
RE S EC feiture ‘at the- hearing of-- the suit for ejectiment... -But "where: i 
Me M "forfeiture is caused by the:breach of ‘an ‘express condition ' pio, 

m viding | for re-entry ‘the. only relief is that provided. by section 
je I add of the Transfer of . Property. Act "Ihe substance of that-. 
H, oc relief is: the. opportunity to reniedy that breach within a reason 
l i able -time after. the service of the ‘notice- under "that section. 
:17.. "Omce that stage is‘ passed with, the expiry of: the reasonable time? 
S00 78." without. reinedy of the bréa£h; the court. in my- judgment is. 
NAE s 2 [D powerlėss to grant any rélief against forfeiture. The Legislatiire 
WEM NE ae my view, ‘by, introducing this particular relief under se¢tion 
00078505 pig’ of thé-Tratsfer: of Property Act by the -Amending Act 20 
LE PEL 1929- inténded a conscious” and. déliberate departure from :the E 
s 77 1 N tw Scheme‘laid down for relieving forfeiture: for non-payment of ` 
= ^. l_a rent under: section. ‘Lig of; the Transfer of Property Act: and- 
A ae - withheld from -the, court any “power | to grant rélief- against for- 
NM MEM ~ feiture caused - -by breach, of ‘express .condition providing for te: 


V st Qe  gnmy. nod in nee had Hapus to- remedy the. breach wishin’ E 
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a prn time after‘ notice. to remedy. * That intention of 
the Legislature will be defeated if the court assumes and exercises 
any further power of relief purporting to act.under equity or 
inherent jurisdiction. ^Y am not unmindful of the obiter dicta 
of the Bombay and Madras High Courts in Rachtoppe v. Konhei 
(1) and Kemalooti v. Muhamed (2), where relief was said to 
be possible when forfeiture is incurred by disclaimer. But they 
are of no assistancé here because this is- not a case of forfeiture 


+ 


‘by disclaimer but i$ a case clearly within the four corners ‘of 


section 114A of the. Transfer of Property Act. ‘Where that is 


. so there can in my judgment be no scope whatever of this court 
“applying equity jurisdiction - or ‘inherent jurisdiction in the 
. teeth of the Státute. ~ 


+ 
—- 
Li 


In the present case the forfeiture is incurred for breach 
ot an express condition. Clause 8 of the lessée's.cóvenant in the 
lease of 1933 provides. clearly that the breach. of any condition 


, mentioned in the lease will entitle the lessor to re-enter. The 


admitted Brief of Correspondence shows that nofice in writing 
was given by the plaintiff under section 114A of the Transfer of 
Property Act, specifying the particular breach complained of, 
and asking for remedy of the breach. The correspondence 


' shows- that the letter of the 1st September 1949 is such a notice. 


That reasonable time was.given by the plaintiff to the defend- 
ahts is also seen from the letter dated 8th June 1949. The 


defendants did not remedy. the breach and chose to^obtain and' 


act on: counsel]'s opinion. On that it is argued that the defend- 


ants and specially the Receiver defendants could not remedv 
, such a breach as.it was a question of law and they had to wait 
till the decision of the court. This I am afraid is no argument 


in defence under section 114A ofthe Transfer of Property Act. 
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One who takes-a defence in law just as one who .takes a defence 


on fact must always do so at-his peril. The words in section 
114A of the Transfer of Property Act and in Sub-paragraph (b) 


thereof are -“ capable of. remedy” and ithe. lessee “fails to. 


remedy." The breach in this case was capable of remedy and 
the lessee failed to remedy. Legal opinion 'can be no answer 


(1) (1994) LL.R. 59 Bom. P zi m 
.) (1917) TLR. 41 Mad. 629, s 
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. and, can. give no- - protection. "The- ‘defendants. ‘have ‘taken “the 4 


risk of acting onithe legal opinion: without. réniedy ` of the’. R 
breach: They therefore have also taken the risk of'the conse- ~ 
quences. ‘Jn such a‘ case, “therefore, ‘under section 114A of the 
Transfer: of Property: Act;! the- Court has no- power: when, the 


“conditions mentioned’ in’ that’ section- ate satisfied to grant amy - 


relief against. forfeiture: This issue. therefore must be answered. 
du depeuim. "p ^ : TE 
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2 "Relief. ‘follows as a matter: of; “course ‘on the basis of. my 
ane on. the foregoing : issues. WA RCM UN LN Y 
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. For. reasóns stated above: the plaintiff is entitled to a 
ment in this case. _ There’. will therefore’ be judgment for- the > 
; plaintiff for: possession ' of the “said “demised premises and -for | 
costs. ' No claim for damages. hasbeen’ > pressed -before me. L:. 


a ^ 


: ^ certify the suit to be à fit and proper one-for the employment € of: 
na two counsel. Costs. ‘of :the. Receivers should come--out of the: . 
er 
: .- estate in their hands and such, costs will ‘be as between: attorney ` 
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"In lie: goods of ^4, 5 


- 


KUMAR BROJENDRA NARAIN SING DEO, C. 
. , deceased. a = : ees 
Fe en CM pa E E: e 1953. 


Letters of Tün Perna. Bond without secur ity—Whether. Bond. = Rune, 26. 


- ‘can be executed: by am: agent holding a Power a Attorney—Section 3 
of the Power ` ‘of Altorney’ J Act. = 


™ Y -3 


When ‘the Court makes an order for the grant of Toners of Adminis- 
tation on the condition that the ‘applicant will execute a Personal Bond and 
for that purpose security is dispensed with, .the uppér-most consideration 
in the Court's mind is the personal character of the applicant and: his exécut- , T 
ing the Bond in such personal capacity and the fictions of law by which 
agents are empowered to do'the work of the principal as completely as the 
principal himself which may be good’ enough for many legal purposes are = 
not good enough ‘for admjnistration under such. order of Court, on such - = x 

-terms which een the ` execution pon a personal bond Ay the administrator. 

] When the Court orden that before the, Letters of. Adminstration aie 
issued to the applicant. he i$ to’ execute a “Personal ” bond it, means, ad- odi 
ministrator's own bond signed by him personally .and individually. In such , 
a case an agent or-attorney’s ‘bond, however duly empowered such agent : 
"or attorney may be, cannot: be'substituted for the administrator’s ‘ personal ' 
bond. The word *"Persohál"' in.such cases cannot be extended to cover. 
authorised act ‘of the agent which is deemed -to be as good an act as that .- 
of the principal “himself” under the law of agency or Power of Attbrney's , 
Act. , The: Court in such cases- want the original and not the derivative 
executant. r : M ‘ 
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The administration Is essentially iude usually a eana Tespónsibility 
of the administrator and’the law does not favour vicarious discharge of such 
responsibility by.other agencies of the administrator as a meroa of ordinary 
practice. The administrator cannot normally be allowed .tó tò delegate his 
responsibility and.even in limited cases where ‘law, allows him to do that the d 
Court looks to the administrator and not to his delegate Lo answer for the" 
administration. i : E Ju 


X * e 


Matter set down for judicial determination -under a special 
direction from the. Chief quse on 14-5-52. 


The T facts will appear from the judgment. 1 
H. K. -Mitter for the Nu - A 
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The judgmerit of the Court was as follows — 5 


P. B. Mukhar]i, J.!—This ‘matter ony been set down before 
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It has. been a lon Mdb e moon sh has caused the f 


-offices of this Court constant "headache for over half a century. 
On. every occasion thé point: avoided Judicial determination. 


by special departmental directions obtained from Judges con- _ 
fined to, individual cases without settling the law and practice 
on the point — . t 


+ 
$ ^. 


The m is that if-an Order” is made. by the Court for 


grant of Letters of Administration to a person on his executing 
a.personal Bond without surety, can.he obtain, such Letters of 


"Administration" if he: has that Bond execüted not personally but 


by an Agent to whom: he grants a Power of Attorney to do the 
same. indi d "e M ay, (hee s t 


^ 
^ 
M ` ^t — 
E ~ 


Before proceeding to discuss and fead: T ps r consider ^ 
it proper to set out briefly the facis .of the case. i 
Y - - Ta 
i Rdjendra Rargjas Singh Deo Maharaja - of Patna iun the. 
‘certificated guardian of the: person, and property of Pushpamitra 
* Singh Deo the only son of ‘Kumar Brojendra Narayan Singh | 
: Deo deceased applied to this Court and- ‘obtained as such'certi- - 
"heated" guardian Letters of Administration of the estate of the 
deceased. The order granting: the Letters. of Administration 
was made on the grd April 1952 in these terms: 


“ Tt is Gideied that’ subject tà the applicant furnishing ` 
security by a personal Bond in the above goods Letters of 
Administration of the property and credits of the above- 
named deceased be granted and issuéd to the said appli- 

, cant.” l "n 

GE S T mS 
Then on the yth "May 11952 Solicitor Hirendra Kumar 
Mitter for the grantee wrote^a letter to the Registrar, Original 
Side of the High Court from which I quote the- relevant 
extracts: < = 2 w- 7 
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d My client the petitioner is a Meinber of Parliament ` Civm. 
and he is now at Delhi to attend Sessions Which will com-  - 
mence shortly and he cannot come down to Calcutta till July” No 


in 


: next. The estate -of the deceased: will suffer loss if the In the goods of 
Letters of Administration are not issued forthwith. In the Kumar Brojendra 
~ > circumstances and in ‘accordance with Chapter, XXXV Rule Nam Sing x 

T - 19 of the Rules I request you to nominate a gazetted officer m 
at Delhi before whom my client will execute the Bond at — Mukharj;-J 
-Delhi and the Bond may be attested by such officer. If you 
feel any-difficulty in hominating a gazetted officer at Delhi e 
for that purpose and with a view to save costs my client 
suggests that the settled Bond may be executed by my 
| , client’s constituted attorney duly authorised for the purpose 
by a Power of Attorney properly executed and registered by 
__ my client. In this connection I beg to refer-to you to the 
.. notes at page 356 of' Mr. Ormond's Rules 4th f Edition. In 
the Goods of Aridrew Yule deceased. P . 5 B a 
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"That letter raises two Sio for decision, one'ábout ` 
nominating a person at Delhi and the other about the feasibi- 
lity of carrying out that order. of Coürt. through a constituted 
attorney. "The Registrar, felt great difficulty in acceding to the, 
request’ i contained in that letter and referred ‘thé matter to the 
learned Chief Justice. The ‘application now comes up before 

" me for judicial. determination on an Rangn en from the Chief ` i 

, Justice. t à i " Eme duh : 

Order 1g of Gp XXXV of the Original Side Rules ‘of. 
this Court es -> . 


i 
; z . f : 
/ EDO . ` \ 
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ILE The ‘execution of Administration Bonds by persons. 
othér than a ‘Guarantee Society shall ‘be: “attested. by the 
Registrar or Master. or. where executed outside the Court 
House by the Registrar Or the. Master or such gazetted officer 

-- as. may be irominated by the e Registrar for that pups 


~ 
4 


Or? a réading of this Rule I I cannot conceive of the Registrar 
-"of the, Original’ Side of. this ‘State High Gourt- nominating a 
gazetted officer -at ‘Delhi outside the jurisdiction of the State 
. High Cohrt and requiring him to accept guch.nomination*and "3 
Order bith to carry out the obligation. imposed thereunder., I< 
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" sufficient execution. of the Bond. This foot note also proceeds . 
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^^ (0) (875) L.R. 2 P.D. 274.7 
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do not think that such an, officer is amenable to the jurisdiction 
of this Court or ‘its Registrar. In case of refusal by such a 
nominated officer this Court will be powerless to enforce such 
nomination. On’ a construction of that. Rule I am of the 
opinion that such nomination under this Rule by the Registrar. 
has.to be of a person who is amenable to the jurisdiction of 
. this High Court. A gazetted officer at Delhi not being such a- 
.. person cannot and should not be Hogunated by the. Registrar 
under Chapter 35 Rule Ie uo 55 : 


ae 
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' But the more importarit point raised-in this application 


` relates to the natufe of the personal bond of the administrator 


‘and whether an agent's bond can-be regarded as such.a p 
bond. 


H + 


, © The Attorney's reference to Ormond's Rules of the Original 


1 
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Side of the High Court 4th Edition at p. 356 is inaccurate the ` 


correct reférence being page 556 of the said Edition of the Rules. 
“In the Goods of- Andrew-Yule deceased " is a case quoted: at 
the foot note on that page of the Rules.. There it is said that the 
Bond in that case was signed for the administrator who was 
absent from Calcutta by his attorney duly ‘authorised under a 
General Power of Attorney which had been been registered. It is 
stated there that it was held by Chaudhuri J. that this was a 


to suggest that although: that case was of an additional Bond 
Chaudhuri J. expressed the view that such procedure might’ also 
be adopted in the case of an original Bond and reference is 


- made to a passage at p. 307 of Tristram '& Coote's Probate 


Practice.. It is .this particular foot note which' appears to have 
caused most of Tue trouble in the present case. 


I. had the Old: Records Department searched for the purpose 


, of finding out the -papers of In the Goods of Andrew Yule’ de- 


“ceased. From the records of that case it appears that on the | 
ist’ May 1918 Mr. Hechle the then Registrar of the Original 
Side of this Court put up a long departmental note before” 
Chaudhuri J. ~The basis.of that note was the case In the Goods 


of Ross (1) and. 'a passage in the ix Pamo of Tristram g` 


Coote's Probate Practice. . : 5 
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. On the basis of these two. authorities Mr. Hechle d Civi. 
in his. departmental- note to the learned Judge that a constituted — 
attorney could sigh the personal.Bond. „Upon .that. haudan c E 
J pe the following D r direction; is In -the goods of 
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ix - * +. , Kumar Brojendra 


“I think dé. “Bond as’ signed by: the adiuinisidtors Narain: Smg Deg, 
attorney can be accépted. in this case., I think it may alsó P. B. 
be done: in "He case s an original. Bond. = Mukharji, J 
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Xi is teur owes from this that there was no Jadida 
determination of the point and this departmental direction of 
Chaudhuri J: was given without any arguments being: heard: at 
_ > the, Bar, a privilege. which I had inthe present_case... Then the 
case put up before Chaudhuri J. was of an additional Bond 
and not.the case of an original -Bond and the observation of the 
learned Judge ahout an original Borid was obiter. It is also- - 
„Clear from Chaudhuri J.'s direction, that the: learned Judge did 
not give any general“ direction but only. directed acceptance of : 
the attorney's bondi in that particular case. s. i 7 


I proceed n now to examine the authorities placed. before me. 


i æ 


^ fn the. „case of, “In- the Goods’ of. Ross” (1) a person 
idis taken’ out- adrhinistration to "the :goods „of the 
deceased. went abroad, and subsequently under an order of. 
the Court of Chancery a considerable sum -became: payable 'to- 
the estate of the deceased and of his brother and:sister who were 
also deceased. Then, what happened in that case. was the order 
could ‘not "be passed | ‘And entered until the additional duties in ` s 
regárd to these estates had -been paid.’ But then the adminis- — , 
trator was at that time in Japan. The Court allowed another 
` persori to. file: the affidavit as. to the increase of property and to 
, execute the Bond to cover the increased duty (in’ the place of 
- - the administrator) with two sureties on the distinct understand- 
ing that as soon as possible the administrator should execute a 
- similar -Bond. _ Sir James- Hannen;. President of the Probate 
Division delivering Judgment observed at p.. 275. 
"T ae “The question is, Can the Court allow such Bond to 
be given by some other an than n the one. primarily liable 
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to give such Bond, that is by the Administrator? It does 
not seem to me that in this respect my power is in any way 
limited by the Statute and from the case cited In the Goods 
of Stewart Sutherland (1) it is clear that'there are cases in’ 
which the Judges of this Court has allowed some one, other 
than the original administrator; to.execute the Bond under 
the circumstances, for instance, that it is impossible , for the 
administrator to do so, or-where there is a pressing necessity 
that it should be done by some one else. Here the latter is 
the ground of the application. -There is a necessity that the 
additional duty should be paid at once. The applicant is . 
undoubtedly a proper person to do what is necessary and 
I will'allow him to do so, but it^must be understood thet 
the administrator himself must execute a similar Bond as : 
soon as possible.” 


4 


Now the limits of this decision should be strictly observed. 
First the condition must be such that. it indicates the existence : 
of a situation almost verging on impossibility for thé original 
administrator to sign a personal Bond. Secondly it is only as a , 
very temporary expedient that such a Bond is accepted by the ^ 
Court it being always understood that even in such cases where 
it is done the administrator is directed to éxecute a similar 
Bond as soon as possible. None of these. conditions is satisfied 
in the present case. - Attendance in the sessions in Parliament at 
Delhi is not considered by me to be one of such conditions and . 
even then it was, possible for him, to come on any Saturday to,- 
Calcutta to execute the Bond: Secondly there was no offer by. 
him 'that when he does come he -will personally. execute the 
Bond but in the meantime his agent may be allowed to-tide over. 
the present inconvenience. So much for the authority in T% 
the Goods PRI Ross (2). ^; mE o; 
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Im the latest: edition of the duda & Coote’s Probate: 


` Practice which is the 18th Edition published in 1940 the pe 


» 
* 


is stated at page 271 as follows: 
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(2) (1877) L.R. 2 P.D. 274. x ae 5 
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buius "In certain citcumstaiices: -afiéther pétson: will be per Civir. 
Bd “mitied-to make and” exécute the Bond. 12 He. ee 0M M 
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. In support of the’ above popao thé leárned Editors In dego goods ot 


. ;rely. on. the same casé In the Goods of Ross (y and the case of Kumar Brojendia 


oe = 


Sa A person acting under a Power of. Attorney from the 
. absent administrator is allowed fo execute jan necessary 


" Stewart Sutherland (ay. referred to- by ‘Sir James Hannen. It is Narain Sing Deo 


` “also said at that page under the heading “ ' Adthinistrator absent.” Pu 


Mukharji, J. 
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docunients." 07 Ew 
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No authority. is cited for this secónd proposition. , The 
above authorities. are intended to apply not.as a principle of law ` 
but as a measure ‘of | temporary expedient. - The Court's practice 


` if such there be to adopt such temporary 'expédiént. cannot in - 
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: my view-bé ‘elevated toa pee of aw." X d x 
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an In: all these cases' and stateiiente of the law on the point - 


there was already an administrator duly appointed and function- 
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Ang “but ‘who was not present to signe additional bond or addi- . 
. tional affidavit. That singular fact fundamentally distinguishes A 
the present.case.before'me. Here theré is no:ádministrator yt | 

" because the condition stated i in the Order of fhé Court appoint- 


` ing-hàs not béen yet. ‘satisfied. ' These authorities: therefore do. ` 
* mot help the contention of thé Applicant. | mo 


Our law on ‘the’ subject” must be analyséd at -this stage. 

, Rule 15 Chapter XXXV of.the Original Side Rules provides i 

that every person, tọ whom a grant of Letters of Administration, - 
' other than a grant under section 213 of fhe [Indian Succession | a 
"Act is committed shall. ‘give a-Bond in the name of the Chief 
"Justice with one‘ or more sufficient, sureties to be approved by 
the Registrar. The forms of the Bonds are set out in Forms 
Nos. 6'ánd 7 and shall unless otherwise ordered by the Court , 
or a Judge be given iri the amount of the full-Value:of thé pro- 
perty for which the grant is made. Almost to the same effect is 
provision contained i in section 291. or ine Indian ‘Succession. Act. 
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- Now ; in: this case the order of the: Court ‘dispensed with the 
surety and that presumably because of the status of the appli- 
‘cant and that is ‘why the Court ordered that his personal Bond 


the applicant under: express order of the Court can how, be 
substituted.by a Bond executed by his constituted attorney as a 
sufficient satisfaction of the Court's.express order. It is not so 
much a case of risk as the quality of thé Bond. No one disputes 
that in' case of non- performance of. the conditions, a. Bond 


executed by a constituted - attorney is as góod a Bond from such. 
_ point of view as a Bond -by the principal. himself. "But does 


that mean a “personal ^ bond within the meaning ‘of the order 
of the Court, I wil pursue the matter further. in this- | way. 


" Should necessity. arise the Court will have to sue or cause to ` 


be sued upon the Bond so executed. It may transpire that there 


^is some. defect in the Power of Attorney and it may be that the j 


- 


principal might contest that the. constituted attornéy - did ° not . 


> have exactly the same power in executing such Bond as he pur- 


m 


ported to have. It may be that:these points may not ultimately : 
succeed. "But why should a risk even of such..litigation ‘or : 


"why should such risk,at all be ‘taken when this-Court has ordered l 


a personal Bohd., `> E l n 2 


. A reference at T stage .to -Mortimer's Próbate Practice 
may be useful. In the marginal note.at p. 455 of the Second 


" Edition. of that great work it is mud " Bond to.be executed by 


the applicant in person, éxcept lin vefy special circumstances. ' 


Even there it is said that the administrator should as soon as 


^ possible execute a similar Bond. That is supported again by 
the'old authority of In the Goods of Ross (1). To the same 
effect is another passage in that book at p! 492. S 


- The case to which Sir James Harinen referred in his judg: | 


ment which I have quoted above may also be noticed in some 
detail here. That case is In the Goods of Stewart. Sutherland 
` (2). That was a case of a married woman and it decides thc 
, question that where a married woman, is entitled to.admjnistra- 


ta 


“In the goods-of would be enough. I cannot conceive how a personal, bond -of - . 
Kumar Brojendra 


wads 


- tion and “her husband refuses to join in the Administration : 
Bond.or to assist his wife in obtaining the administration the * 
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“Court will grant the administration to her~allowing a third 
(1) (877) L.R. 2 P.D. 274. . 


(2) (1862) 4 SW. & Tr. (Supplement) iBA; j 18 E.R. Pi) 
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can always. apply for varying the terms. of that Order on those Crvir. 
.. grounds, in which case the Court might accept a Bond through 
an attorney with or without sureties. But then it will no 


longer be an order upori the applicant to execute a personal In the Pisce of 
: Bond. . E : : ~ Kumar Brojendra 
; b Narain Singh 
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in 1 therefore hold i in this application on the two points of the 
attorneys’ submissions which I have quoted above at the begin- ' p, B. 
ning of «this judgment that (1) the Registrar cannot nominate Mukharji, J. 
a gazetted officer at Delhi before whom the applicant can' execute 
the Bond at’ Delhi under Chapter XXXV Rule 19 of the” : 
Original Side Rules as I construe it, and (2) that under the 
. terms of the order of grant as it stands the Bond must be - 
.executed by the applicant himself personally and not, by. any 
constituted attorney authorised by Aun for that purpose. 
! i Bond to be executed by the 
l l applicant — personally, 
SERC 6 e - d , p o5 
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, Before Mr. Justice R. s, Bachawat. 
RAJ KUMAR SHAW, Oivi 
A UN l » E 
S 1952. 
| DOMINION OF INDIA* ' E — 
Sa d °F Vu , ^ * November, 28. 
, Notice under Section 8o of the Civil Procedure Coder Igor ner a part P 
' of the cause of action. i ] 


Notice under Section 80 of the Code of Civil, Procedure is part of the 
cause of action for the purpose of Jurisdiction: TP 
Hearing of the preliminary issue in the suit, viz., whether 
or, not this Court has jurisdiction to. try the suit. i 


\ The material facts will appear from the judgrient, 
2 TR. C. Deb with R. N. Dutt for the Plaintiff. 


- 


. R. K. Ghosh for the Defendant. ^ "d 
Original Side Suit No. 4286 of 1948. s 
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S. E d ; ` The judgment. of the Court. was as s follows: — AN A 
xm —— T. tox E "2 ^ * "n ce 


T "M8... P SR. S; -Baohawat, ` J. t This i is. “a. suit against the Dominion. 


ees Raj m is of ‘India Tepresenting. ihe East- Indian Railway. ; “The matter - 


eb 
; ^x Shaw -bas been : set down for: hearing of the preliminary i issue whether -` - 
i EUR "or not this E has’ Jurisdiction: to ay this suit. :--. -~y = E 
A Dominion -of T 244 


Pus" Comida ae On Bébálf of- the ‘plaintiff it is ‘admitted: that the only part ^. 
"ue no E OF the. cause of. action upon which he can rely.is the issüe and = ` 
D Bachzuai; d service of. notice under section-80 ‘of thé Code of Civil Procedure A 
4 == ‘t Át Calcütta within. the jurisdiction óf this Court.. -It is admitied rS 
n Se xe 2 3 i counsel for the defendant thathotice under section. 80- of the . 
LE E dea . Code of Civil procedure was both issued : at and served i in Calcutta -- 


xu Ju 3 8 = within the jurisdiction ‘of this. Court. Ít- is contended - by the- ~ 


A MN ~-defendaħt thatthe issue and service- of. such notice: is. not part. — 
Pr d = A “of. the. Cause of action and. therefore this Court has no jurisdic- n 
l ETA ` aE “tion. ee ae A UN - ar e» , » ) i E 
lupe E He E E E "rà am. satisfied on the authorities that notice ude section 80: 
02 7$ 7. l of the Code’ of Civil Procedure i is. part’ of the cause of action dor '; D 


ow 4 ^o the purpose: of jurisdiction.. ‘That such ^nótice is” part of. the. 
—— Se E E > Cause. of action. was decided by Sinha ‘J. in Dunlop Rubber. Co. 
MR ee ee  (Indiay Ltd. v: Govetnór-General. iñ Council (1) and was also. 
age ee -held in. Dominion | of . India-v. _Jagadishprosad . Pannalal’ (2). 
d ow dew - "Phese cases are binding "upon. me. and. I am bound :to tib 
ALPE. 23 a n hem. ; Ea pe: ; ee Lu - ccu eue ias Pier 
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to lt RB oTwES C ~The cases “yelied-upén by iud? ihe plaintiff are | d 
fan PLU tinguishable.... In . Nilima “Sarkar: ^v, . Governor-General . in | ES 


e 01 07275 - Council (3), it was held-that the phrase ' cause of.action "as used > 

- o. coole lin articlé‘10 of the Indian Indeperidence (Rights; Propérties: and - 

Pu NE d i ' Liabilities) Order 1947. does. not include a notice ündér.section = ,- 

(O15... 80 ob the Code of Civil "Procedure. But ‘the. Court? a 
Seen is stated: that i it was unnecessary “in that case to decide whéther- for - 

ae ‘the; purpose of- jurisdiction ‘notice undé? section 80 of the Code’ 
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_ e of Civil Procedure n be pieta as- part of the cause ot- : 
E f x = action. SIMA. i o iden pe ee gf, ase m * 24. EVA d 


F Vir 44 The case of Bansi v. Gouernor-Geneval of Indis in Council; 
a ae |) relied upon by. the defendant is alsó distinguishable. In that 7 
DRM E case it was held. that riotice under’ section 77 oÈ the Indian Rail. 2 
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entertain the suit. do Mus ; "A 


_~ G..C. Mitter: Solicitor for the, Plaintiff. 7. 
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"ways Act is no “part of the. cause 2 of: action | for the purpdse of 
jurisdiction: . ‘The groünd for that decision was-that notice únder 
-section 77- of the-Indiam Railways Act is not a condition. pre- 
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1953. 
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"cedent tò the institution of the suit Because that notice. could Raj Kumar 


 begiven even during the pendéncy. of the suit. It is clear how- 


-ever that notice under section 80 of Civil Procedure, is a COn- 


vonon pcc to the institution of, the. suit. E 
a AN : MM a i 
I niust. not be Ub ote to gay. hat the. Union of India is. 
helpless if a suit'is instituted in this Court relying solely upon ^ 
the- fact that notice under section 80 of the Code of Civil Pro- 
cedure has been given at Calcutta. If the institution of the 
suit in this Court is oppressive or if the, balance of convenience 


is overwhelmingly in-favour of trial of.the suit elsewhere this - 


` Court has undoubted power to revoke-the leave granted under 


clause 12 of the Letters Patent^in á ( fit and proper case. That.i is 
not the issue before me. The only issue Peers me is whether 


“this Court has jurisdiction. mE ET "D 


how omo ou 94V Au BE. 
- The preliminary issue is therefore decided in layout of the. 
plaintiff and F hold that: this Court has [cone te try and ’ 
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um The plaintiff is s entitled to ine costs of the hearing o on the 


preliminary i issue... - - Apr | 
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.Sandeison^é& Morgans: — Solicitors, for the’ Defendant. 


p I = s M E "T 3 ji. o 3 
- NE E atta oe 
i: 2 - i m 
1 S.K.R.C. UN - - 1 4 *. 4 a " : p n 
4 = ` C92 Ps a . ^ . PI 
ak Preliminary issue: decided in 
E ~ ` * 2 " - 
Ae e 75 a d P ~ favour. of the Plaintiff. 
w~ - n e tu 2 - B 
Es Mi LS E " ^ 
~ : 1 
Á ae = 
wn ~ P 
if m -— in ^ = 
T MM us e 
- ‘ate " 
Fs am + mE ^ 
TE © An * P 
m 2. ciem 7 a M 3 
^w = P E 3 1 Mo " 
~ B E M ES 
^u Saas : d - E : - " ‘ z v 
r t P ` E 
i X 
3 ' - 1 n . A E 
- x 35 pt ^ 
gu ` 
= ` e s S 
-- t ` d 
7 a 
A ^ D a - a È R 
CN E 
» ac "t L f ` S _ 
e L] x * ` 


l Shaw 
W 
Dominion of 
. India. 


— —— 


` Bachawat, J. 


1952. 


^ Varum) > 


25." 


æ 


I January, 


y 


^ 


- 
i-e 


+ 


) 


24 ^ i Pik oe i ; 
^f : i - - a l 
P. a n 
s 07. | “THE CALCUTTA LAW "JOURNAL. MEE [Vor..: go 
us . " Ta oes oe Á i z 
TE uou. : : eae : gm 4 
A Fe CIVIL: REVISION. 


os e g d Po. - 
s Ed Ps J AER 
E . 
1 
d - ~ 


Eo a “KC. Das Cup, 


E t - wi 


ie a JU. - x "nu 
A  NRIPENDRA NATH, NANDI Ann. OTHERS. zi 


+ 
- ~ 
“w 


- 


~ Bengal Mone Lenders Act, Section, sinit: Procedure Code, Sections 151; s 


— ie xi T oi 
. 152- When ‘applicable. NP f Ld SHE te 3 
- - z n " m - * i ' Mw Da 


The mortgages: (opposite -parties Nos. 1 “to 9) instituted a- mortgage . 
“suit against the: mortgagors (petitioners ‘aud: two other persons). Preliminary 
and final decrées were. passed in thé suit. ' Thè final decree was then put 
into execution and some of the mor | properties were auction-sold and 


~ 


‘purchased by the decree-holders who théreafter took possession of'the same. - 


_ Then the petitioner and another judgment- -debtor made an application for. 
 reliefs under section 36 of thé Bengal Money Lenders Act. . "The application. 
^ was granted : and the decrees, both- preliminary and final, "were re-opened and 
a new. preliminary decree was passed ‘providing for payment of the. decrétal 
amount: in teri equal instalments., "The decree-holders- were also -ordered 
to restore the properties auction- -purchased by them. tø the _judgment-debtors. 
It was further directed that in default of payment of - any ‘of the instalments 
the whole. decrefal amount, would at-once fall due.- Sometime thereafter, | 
the -decree-holders made. an “application for amendment of  the-new-decree - 
praying that a direction, miglit be inserted therein tő the effect that the 
- decree-holders would^again get possession “under section 96 (3) (e) in the-- 


;^ event of ‘default | _of payment of ‘any of the instalments. The Subordinate- 


" E Held juries: that, -there being other remedies available, the Subordinate-. 


Judge. allowed the Poeme pio porting, to Act „under section Tos -Or i 


"section- Í51,: CPC. ae athe : a 
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.Held that the ‘omission was not an accidental slip or ‘omission remediable 
by 'sectión 153, C. P.C., “but was- an- error remediable only by.review or. 
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Sachindra: Nath Kolya , v. "$m. Pankajin Dass 0) relied on, 
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Judge had no. jurisdiction to assume powers under section 151, C.P. C. - 
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` person to execüte 'the Bond for her. This c case is no authority " 
for the proposition that the Court's. Order for a: : personal Bond 
can be a y an SURPRIS or agent's Bói nd, 


CIVIL. 


1952. 
bs ans 


In the goods of 


In tat case a Sievast Sutherland made a will at Kumar Brójendia 


: Sea bequeathing his property after the death, of his wife divided 
equally amongst his childrén. Probate of this Will. was granted 
to his ‘widow who died later on and Sarah Bessel the wife of 


s George Bessel was the only surviving child of: the. testator and ` 


was entitléd to a certain sum' of. money which had been trans- 
ferred to the Court of Chancery. Sarah was living within the 
same House, as her husband' but maintained herself by her own 
industry. , Her 'sólicitor applied to her husband to join hef in 
the administration Bond which the husband declined. It was 
then that the Court. allowed. her : administration permitting a 
third person to exectite the Bond for' her.. These- were days 
when there weré many legàl incapacities for married women 
in England 'and this particular case shows that the law then 
prevailing in England’ was that a married woman could not be 
` granted administration without her husband signing the Bond 


* 


and Edition at page 272 on the authorities cited here that before 
the Married Women's Property Act 1882.in England the general 
rule was that a marriéd woman could not take out administra- 
tion without her husband's consent.. Sutherland's case (1) is only 
an authority for the proposition that in such; a case where the 
husband refused the Court ` granted administration to the 
-married ; woman allowing somebody - -else,- a third person, to 


' execute the Bond for-her. That law however has been changed 


in England since the Married Women’ 8- Property Act 1882. 
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From an analysis of the law as seed in the text books -and 
'deducible from the cases I find no warrant for the proposition 


7 that where Court grants to an applicant Letters of:Administration 
.. only on the, condition of his executing a personal ` Bond such 


` grant can be made if.the applicant instead of giving his personal 


E Bond offers. a -Bond to be executed by his: duly, constituted 


attorney. In the-case of Ross (2) as well-as in the propositions 
stated by Tristram & Coote and in Mortimer. the reference is to 


LES 


i (1) (2862) 4 $.W, " Tr. (Supplement) 189 (3 (18777) UR. T. PD. 274. 


for her. Indeed as pointed out in Mortimer's Probate Practice : 


Narain Singh 
Deo. < 
P. B. 

Mukharji, J. 
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7 Civ, - the Cases > OF. an ‘administrator’ already. S and owes 
© y C—- . already having signed _ a "Bond: and fot some reason he'is eithér . . 
p INED 2E absent oF otherwisé-not in a present ‘position, to/execute “further > É 
^ Ih thè goods’ ‘of: or _additional ‘bonds or affidavits. -It is in such cases only hat - : 


. Kumar, Brojendra -the Court _ adopts, the: temporary expedient -of allowing an-agent |. 


', -Narain: Singh”. ^to sign. sucli additional Bond or further affidavits with the-obli-^ ~~ 
Was S rod . “gation that the. administrator himsélf when’ he returns ‘or iù a NT 
G1 pep. position “will sign the’ ‘Borid-ag ‘soon’ as possible.” But, where `- 
^ Mita T., ds in this: case. before me the ‘Court itself by its very order of | 
Td". Eo “grant makés i it clear: ‘that. the grant is. not to issue ‘until the’ appli: © m 
e QUE DROG cant signs, and: executes a ‘personal, Bond the case.to my- jnind is `- 
fu c - entirely different.- His.appointmentas an administrator has not 
E ate D Sod: d - yet, taken place -because the condition for the- issue of the grant» : a : 
uem l H (8 oo ee oO! him: “has not yet. been satisfied. ` If he wants now to- produce a 


211i "-óimebody else's Bond that means that he will Have to go behind? - .: 
2o oct thé order for grant. already made." But’ this application” before’ Pd 
La DD ls; meis ht for varying the terms of.the order-of grant: In ,my- x 
z^ ONE s ERU ‘opinion ‘therefore the. principles | governing . execution of an £s 
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Ba QN original bond-are entirely different from the principles ‘governing. ni 
= pu ea a e execution of additional bonds or further affidavits for the simple: E 
200.7 1: 2971 TP reason that “in! the. latter: case ‘there ^is a primary. ‘bond or affi- Di 
"EE ua davit of. ‘thee administrator on the’ faith o$- whith the, Court,can--. - 
0005777 ft act to tide over’ an emergency by’ ‘allowing a third. person. t, z7 7 
Pw. ` "fexecüte" for; the administrator with: the: added: ‘obligation . that ues 
ATEM feet t the administrator will sign. ‘a similar-bond as “soon as possible: - 22 
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S LUE l - Before T. conclude a short reference to the Power “of Attorneys - 

i ide * Act is “necessary to- deal with: ‘an argument: advanced before me; 

| "ue cw WIRE argunient is that’ under’ section 2 of that Act the doriee of- a 

E NAT ata power of attorney can execute - -or do- any. affidavit. instrument ` 

LU oes SOR thing: án and ‘with his own“hame and: signature * and his own: 

7 re "seal and every such affidavit -instrument and thing so-executed ` 
LE arid” done. shall, “be as effectual in law. as if it had ‘been executed” 

Uus se ~ or doneby the donee of the ‘power of attorney in the.name and ^ 


a - w 


-a et with the signature: and: seal of the dónor- That an agerit. t ander 3 - 


ck | BULUM V. 'such.a^ poWer of attorney can: execute . a. Bond' which has the 
.. ^ > “same effect in law: as if executed by, the: donor, himself. is an: c 
c MR. irnidisputable - proposition. , The ‘Privy’ Council dealing. with 2a” 


PN ~ .- case whether a:docüment executed. by an agent under a ‘power, E ; 
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moe ui of E attorney i can be. an. S A otio wads ae iN 
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"Indian Registration Act by another agent. acting under a power 
of attorney given for that purpose held that it could be done 
and. Viscount Sumner ‘in Puran orang Nahata v. Manmatha 
` Nath Mukherjee (1) observes: i EI : 


~ 


ing. 


™“ 


. “A document: -ig aed ‘when those who take bene- 


fits and obligations under it-have put ‘or have caused to 
Ke put their names to it." Personal signature is riot required 
and another person duly authorised may by writing the 
name, of the party executing, bring. about his valid execu- 


| tion. and püt him under thé obligation involved. Hence 


the words ' person- executing * in the Act (section 35 of the 
Registration Act) cannot be oo as, as ; Person sign- 


? 355 


But that observation rati: to the PES of the Indian 


Registration Act and the construction thereunder. This will 
be clear from the observations of the learned Lord at p. 85 
where his- Lordship says: ge 


* Their Lordships have failed to find in ‘the scheme of 
the Act (Indian Registration Act) any. thing repugnant to 
this construction.. Any other would involve risk of con- ^ 
fusion: and might even defeat the statutory ` procedure by 
multiplying the persons who have to be traced. and induced 
to attend either by themselves: or by-some representative." 


Now to my ^mind the provisions of the Power of Attorneys 


Act or the observations of the Privy Council : relating to the 
- Indian Registration Act are not an answer to the points in: 
. volved in the present case before me.~ I am of the opinion that 


- when the Court makes an order for the grant of Letters of 


Administration on the condition that : the applicant’ will execute 
, a personal Bond and for that purpose. security is dispensed with, 
the upperníost consideration in the Court's mind is the personal 
character of the.applicant and his executing the Bond in such 


E. personal. capacity and the fictións of law by which agents are 
— empowered to do the work of.the principal. as completely as. 


. the principal himself which may be good enough for many legal 
purposes are not good enough for administration: under such 
order of Court in. such. terms "es enjoin execution of a 


.Q LR, 55 LA. 81 (84). 
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Civi... _ personal Bond. by the adfninistrator. The word ' personal ` 
s ' "does not occur at all'in the Power of- Attorney Act or in the, 
uada "Indiam Registration Act. .I attribute to it the meaning. which : 


- In the goods of it ordinarily sould have unrelieved by any statutory Hide: f 


Kumar Brojendra tion or by the doctrine of i io : 
"Narain Singh , pow RECS 
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rs "Wher-the'Court- orders that’ atone the Letters. of Aini 

p. B. tration are issued to the. applicant, he has to execute a ' personal.’ 

ae J. bond it means administrator's owm bond signed by him personally 
e. . and individually.- In ‘such a case an agent's Or attorney's bond, 

wo however duly empowered- such agent or attorney may be, cannot 

l „judgment the word “personal’ in such cases cannot be extended 

`- ' to cover authorised act of the agent which i$ deemed to be as 

good an act. as that of the principal himself under the law of 

agency ‘or the Power of - Attorneys Act. ` The Court in such” 

cases want the original, and not the derivative executant. a. 

Such a view and such orders of Court airectiig personal 

bond by the administrator are in my opinion in consonance with 

~ the law of administration of the: estate of the deceased. In the- 

^ first,instance, administration is essentially and usually à personal 
^. . responsibility of the’ administrator and the law does not favour 

: " vicarious discharge of such responsibility by other agencies of 

- administrator, as a method of ordinary practice. The Adminis- 
trator cannot normally be allowed to delegate his responsibility 

and even in limited cases where the law allows him to do that, . 
the Court looks to thé Administrator and not to’ his-délegate to. 

| answer for.the: administration. -Secondly the- legal origin of, 
: ' taking a bond exemplifies still more this, view. An Adminis- 
trator is the-person’ to whom. the representation of the ‘deceased 

is committed ‘by the Court for. default or in the absence. of ari 
‘executor, his office resembles that of an executor but because 

7" " he has not been selected by the deceased, he is in general obliged 
‘to give a bond with sureties for the due: performance -of -his 

.- Office. Therefore the Gourt’s Order for pong bond must be 

" strictly followed and — LOC e 
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' l Such a view can cause no- c in practice, id the 
ido aS pe does find any difficulty. i in attending for.the purpose of 


executing a pone Bond under Such an Order 'of Court he 


be a substitute for the administrator's ' personal’ bond. In my . 
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Application T revision, hr. the. Defendant didgnent Crvi. 


debtor No. 8: NES MN kW e —_ 
"S eo es 1952. 
= m N * os Mr 
Suit ona PERE Wa oa Me aoe, dien '* . Krishna Mohan 
RU DRE ee . Kundu © 
` The material facts will appear on the jud ent. ih 
ppe; Jucgm Nripendra Nath 
Nandi. 
Atul Chandra, Gupta and Purübholim Chatterjee | for^ the Fn 
Petitioner. : "E i "G. N. Das, J. 
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l Gour Mohan Dutt and Satya Charan. Pain D the Opposite 
Party. - E . f Wu 


The nns of the Court were as fellowes — 





G. N. ias J. :— This Rule was’ -obtained by defendant 
No. 3 Judgment debtor No. 3 Krishna Mohan Kundu, against 
. Order No. 256 dated May. 25, 1950,. passed by Mr. B. Banerjee, 
, Subordinate Judge, Alipur, granting an amendment of a re- 
opened decree passed in Title one (Mortgage) No. 89 of 1928. 


The facts tending up to the present dispute may be stated 
as follows: —The’ plaintiffs who are opposité parties Nos. 1 to 9. 
instituted Title Suit (Mortgage) No. 89 of 1938 against the ` ` 
petitioner and two other persons who are the’ mortgagors. The 
mortgage suit comprised six items of properties. A final decree 
for sale for à sum of Rs. 801-9- 3 pies was passed on the 26th of . 
March, 1929. This’. decree was-executed in Title Execution 
Case No. 76 of 1929.. Items Nos. 1 to .4 of the schedulé to the 
- plaint in the Mortgage Suit were put up, to sale on the agrd of. 


August, 1929 and were purchased by the decree-holders for a 


sum of Rs. 69,000 /-. ` Property No. 5. was also purchased by the - 
decree holder for Rs, 15,000/- on June 16, 1938: Property No. 6. 
ofthe schedule to the said Title Mortgage Suit was not put up 

to sale. ^A sum of Rs. 4,801-8-3 pies remained-outstanding. The 


` , decree-holder auction’ purchaser ‘thereafter took possession of 


items Nos. 1 to 4 on the 6th-of June; 1936, and of-item No. p - 
on the 11th of May, 1940.. On the ist Septémber _ 1940, the 
Bengal Money Lenders Act came’ inté: operation. ' Thereafter, . 
on the 57th of August, 1941, judgment-débtor No. 2 Mohini 
Mohan Kundu, since P and judgmentdebtor No. 3, 
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- Crm. aa Krishna’ Mohan Kundu, . ‘madè an application” pua relief idet 35 M E 


— 070 section-36' of the Bengal Money. Lenders Act: ‘This gave rise to 
i p s - Miscellaneous, Case: .No:: 101 of- ‘1941. "The Miscellaneous Case ; i 
Krishna na Mohan: Was allowed: by order No. 325 ‘dated. the 38th- of September 1945: 
-' Kundu - “The oider, pm reads as. follows: E ee ue zo. ow 
Y. 6 uc SU ot RU OL M wer H p < 


p a p “Miscellaneous. Case - No." "101. of 14941 be. allowed. 
i ‘The: preliminary: ang the final decree itr Title.Suit Noi. "E 


INS Das, JE zu Or 1928" be "réopened ; -and” a : new: ‘preliminary - -decrée’: for’. 


E y ml d -Rs. 86,458 /...be passed. with costs: Rs. 3:597-5-8. pies, - Period ^ E 


/ E " iu "ns E grace be - ‘allowed: up. to` 1-9:48.-— The decretal. amount. 
| xa ux > shall be payable. inten‘ equal kists the first: kist falling. due : P 


"E Li e & -Où ab 43. ^The- niortgaged "properties sold’ in auction: and 
a. E ae -" purchased . by., the, -decree-holdér. shall. be réstored © to,’ ‘the - 2 


a wo . judgment-debtors who-are directed to- pay up. the: municipal - 


: E" EST ` 2. E rates. and: taxes already decreed, ‘within two | months. from: vus 
Eco m - this date. - -TEhey are. further directed to pay: 'üp the. futuré-: G 
e ie PEE rátes ‘and taxes -tegularly, «till. the’ "decree. is- fully satisfied: - 

n LY s 2i. and file’ the paid up bills *in “Court. -In default, the des < 
20 a MR cretal amount: ‘shall fall dite at: ‘önce. e i Doy Edu mue ci 
jo um MH p 5 p +> Se wr uw pe an m b WC PAM ne Cigars au 
T PA rud E A seopineda ‘decree ,Was drawn: cup in | accordance "with" the - 
ENS rM 7 aforesaid, ARS WE 1 2 Kur e arl e ve D 
or e Aso wor ee 1er ct 
Tne Fe. Tg. NE: The: patties are in ME as to. whether the possession "o. 
"ur “the ‘properties. ‘purchased by the decree-holder-has’ been restored’. 
~ : ici ý sto the- judgment-débtors : -or. not.’ No. ‘finding has been reached By, : E 
ge odeur. ^the-Subórdinate -Judge.on: this- point. The: “Subordinate: Judge” 
PR e found, that- the instalments. directed. to be-  páid 'have..not:- 
ML xa " : E been "paid by the judgment-debtors nor have.the' municipal. rates ` 
he ee and taxes: “beer” paid by | the judgreht-debtors. - l i) EIE. HE 
0 = oe NK appears ‘however: that-the gudgnieniidebtors ‘filed’ an, ‘appl. I 
i n = l ation under. section. $ “of the Bengal Agricultural; Debtors. „Act. « 
E oy Tae ` On the- -ath of june, 1943,. notices. “under section - -34 -of thé- 
AER a . Bengal Agricultural Debtors: Act wére-served' on the decree. ;. 
O02 Tua, s; heldér The” gprocéedirigs wüder the: Agricultural, Debtors Act = i 
pe E a : ‘remained „pending. till- -the -10th’ o£ ‘September, 1949 when: the- XE 
2o lys 377 same were dismissed. "lu the meantime,: on: ihe: th ¢ of Tune, "-- 
D : dm 1948. the decree zholderé “made- an ‘application for ‘amendment ^ a, 
due E : ef the feopéned. decre: ‘and paret z a: S in rem gs 
B s 2 wur pow LIA PM 4m E EPE LE. 
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i section “36(2) isa of the “Bengal Money Tenders: Act directus Qo OyL. 
'- restoration of- possession to. the decree holders - auction. pur- Sas 
- chasers in case of default in. payment of the instalments and the ——— a 
municipal - rates -and. taxes as. provided for in the re-opened Kiishna Mohan 
decree." By Order No. .256 dated the 25th of May, 1950 the . Kundu 
learned Subordinate . Judge made an order directing that the Nri x Nath 
decree be amended by the addition. of the words indicating Nandi. 
“that in default of payment . of any of the instalments ‘and of M 
. the municipal rates and taxes by the judgment-debtors till the G. N. Das, J. 
decree is fully satisfied the decree- holder-will be entitled to apply - 
> for a final decree and that in that' case the- provisions of section 
36(2) (e) of- the Bengal Money Lenders Act will apply,: at the , ~ 
" end ‘of Paragraph a(i) of the decree. It is the propriety. of this 


order pud is in- qm in this Civil Revision Case. a 
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It- further appears: ‘that in veh meantime tlie: decred- holders 
. ' Bad filed a.First Appeal. to this Court being: F.A. 2 of 1950. 
bi This appeal was ‘directed. against, the -reopened decree. This 
appeal however was not proceeded with and on the EO of ims 

1950, the’ “appeal was dismissed. Nr ; 
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"The guis question | which: arises dor deco 3 in this Civil 
- Revision Case is whether the ‘amendment which was allowed . 
by. the learned Subordinate Judge is in accordance with law. ~ 
^ - The learned Subordinate Judge i in his judgment has stated that — . 
the. re-opened decree: is in consonance, -with the order directing ` ; 
. the ‘reopening of thé decree ‘but in his opinion as the- order. 
` directing the decree ` to -be réopened. „and the decree passed in 
' terms of the order have not incorporated à provision in accord- . 
ance with section 35(2). (e) of the Bengal’ Money Lenders Act, it 
must be taken “that, the Court overlooked the said provision 
-although it intended to pass à: decree in terms ‘thereof. The 
Subordinate Judge has observed that this isa case.ofan.accidental > , - 
‘slip or omission: which’ the- court is entitled to rectify. either 
"under section i52 of the Code: -of Civil Procedure or in the 
exercise -of "its. powers "under section. 151 of the Code of Civil; 
. Procedure. The Sübordinate Judge has observed that the amend- 
. ment, if allowed, would | not be itiequitable” and that there has 
; not been any delay on the ‘part of the decree-holders i in making. ' 
ee application for amendment of the decree: - The real question 


LE 
, 

t 

“ 


303 THE CALCUTTA LAW JOURNAL. : . -[Vor. go. 


CIVIL. is whether there has. been an accidental slip or omission,on- the 
ios part of the Court when it made its order directing the ‘decree 
—— >. to, be reopened: The meaning of the expression “ accidental 
Krishna Mohan slip" occuring in section 153 of the Code of Civil Procedure 
Kundu was considered by the Federal Court in the case of Sachindra 
Nooa — Nath. Kolya v. Sm. Pankajini Dassi and. others (1), Patanjali 
$^ Nandi. Sastri J. delivering | the opinion of the Court observed as 
ane follows ;— à 
G. N. Das, J. ] 


PR ' “It needs to be stressed that the key-word in -the 

relévant phrase is " accidental " and it qualifies “ omission ” 
also, with the result that the procedure, provided by the 
section cannot be used to correct omissions, - however 

a €rroneous, which are intentional, not indeed- in the sense 
of conscious choice for no Court is supposed to commit 
an error kiowing it to be such,- but in the sensè that the 
Court meant to omit what was omitted.” 


We have to consider whether in the facts of the present 
case the omission on the part of the Court in giving a direction 
which is now sought for was an accidental slip or error. I have 
already quoted the relevant. portion of the order directing. the 
‘decree to:be reopened. The order. clearly states the conse- 
quences of a default on the part of the judgment-debtor in 
not paying the instálments or the municipal rates and taxes, 
the direction given being that “in, default the decretal amount 

. Shall. fall due at once." It cannot therefore be said that -the 
Court while passing an | order directing the decree to be ré- 
opened was not conscious of what could follow in case of a 

"default on the part of tlie judgment-debtor in complying with 
the directioris contained in that order. It is purely a case of 
error on the part of the Court. Such an error can only be 
rémédied by proper proceedings either by way of.a review if 
that is allowable under the law or by an appeal against the 
reopened decree. In the present case the decree-holder did 
prefer àn appeal to this Court but for reasons best known to 
the dectee-holders they did not prosecute .the appeal. and 

, allowed the same tò be dismissed. In these circumstances, it is ` 
difficult to say that the error in the order of the Court reopening 


- 


(3) ` (1950) 5 DLR. (F.C.) 68. - í 


"om w . x 


| Vor. go] . HIGH COURT. 

the decree was an accidental slip or omission which justified 
the court in exercising.its powers under section 153 of the Code 
of Civil Procedure. The learned Subordinate Judge in the 
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order which is now sought to be challenged, when pressed with Krishna Mohan 
Kundu 


a contention on behalf of the judgment-debtors that if the 
decree was erroneous in law because of non-compliance with 
section 36(2) (e) of the ‘Bengal’ Money Lenders Act, the Court 
had no power under section 152 or section 151 of ‘the Code 
of Civil Procedure, and that in such a case the proper. remedy G 
lay either under Order XLVII, Rule 1 of the Code of Civil. 
Procedure or by an appeal against the reopened decree, 
observed that the provisions for such a relief do not take away 
the Court's powers to correct its own decree or orders, and that 
such power could be exercised for the ends of justice under 
section 151 of the Code of Civil Procedure. ‘The learned 
Subordinate Judge (observed that inherent?) powers of a Court 


cannot be invoked wede there is another remedy available to 


the party concerned: See Ghaznavi v. Allahabad Bank (1). In 
this case, the decree-holder had this remedy by way of an appeal. 
The decree-holder availed himself of this remedy but the appeal 
was dismissed. In these circumstances, it was not open to the 
Court below to assume powers under section 151 of the Code 
„of Civil Procedure. The order of the Court directing an amend- 
ment of the decree either under section 151 or under section 
152 of the Code of Civil Procedure was an illegal assumption 
of jurisdiction on the part of the Court and as such calls for an 
interference by this Court in revision. 


In the result this Rule must be made absolute. The order 
complained of is set aside and the amendment directed to be 
made by the Court below is disallowed. ‘The petitioner is 
entitled to his costs of this Rule. 

K. C. Das Gupta, J.:—I agree. 


R.M. : Rule made absolute. 


() (917) LL.R. 44 Calc. 929 F.B. 


v. 


Nripendra Nath 
Nandi. 


z N. 





Das, J. 
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“> SUBALA- DEVI aliàs s SUBALA BALA DEBI E a 
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THE, GORPORATION " OF: CALCUTTA m 
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i 
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Calcutta Municipal T Sections: 488, 537, Rule "y of: HE i8 What. 
-should the ordef of ‘premises do, when tenant in arupanon d does not 
- :afford reasonable facilities for repair, Es 
By a requisition under -Rule 4(1)-o£ Schedule 18 of the. Calcutta Munici.: 
‘pal Act,. the owner of certain premises was required by the Corporation < 
‘to secure and repaif the building *”. 20g She was convicted under section” 
4881) of the Calcutta, Municipal. Act for non- -compliance | ‘with the requisition. ' 
. “Even after the cofviction the’ owner did. not secure and repair the building.” 
«Thereafter the Corporation started procéedings únder section 488(2) of the 
,Cdlcutta: Municipal’ Act for. continuing the offence of non-compliance, with» ” 
the requisition. -The owner's defence was that it was impossible to secure 
sand xepair the pue as ‘the tenant" in. Propao -did not vacate. E 


1 S ies ~ * PI 


~ 
^ 


Held that the - -owner could “have und stoula have. , proceeded ‘under 


| Section ` 527 of the Calcutta Municipal Act;, that, at any. rate, the- owner : 


_ should have moved under. section iga ° after the conviction under section 
#880). df. the owner had done so than the. tenant's refusal to afford reason- 
‘able facilities for! repair. would. have Mu the -owner. from all liability 


" 


for conviction by. reason of section 52718): , be ee 


+ a * - 
=] 1 1 ^ 


= Held. also that a tenant -i is ui xd Pd " within the- meaning ET the ` 


. Calcutta Municipal. Act; that even a tenant: whose tenancy has been detet- 


. mined by a notice to quit comes within the meaning of the word "^ occupier.” 


* Held further that section 527 of the Calcutta Municipal Act and. section 
ig of the Rent Act of 1950 are not concurrent -statutes- invading the same 
feld of óperation; and’, that section 488(3) of the Calcutta. . Municipal: -Act-. 
comes into play when the particular offences - for which the. owner has. been 
Previously convicted under section :488(1) is allowed to: continue. oo 


LI 


“Application | for revision bythe accused, . ae = 
l Coiiviction under 5 section .488(3). of the Calcutta. Municipal 
ES 19287- em - "d uh Vas 4 

The material act will appear. from thé. judgment EE 

: Ajit, Kuinar Dutt for the petitioner. " i E: m CA 

i Sushil- “Kuinar. Basis for the md a a AM 
zu * Criminal Revision Case No. 387. of 1952. 0M ctu 20073 
a . - A i v 2 : 7 it E | j "m 
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2. The judgement e E Court was- as TOLONG: — 2 CRIMINAL. 
LP. B. Mukharji, J.:—This isa Rule sited against the ` 2T 
order of the. Municipal Magistrate of Calcutta dated the 4th Subala Devi alias 
March, 1953, convicting the petitioner under section’ 488(2) of Subala Bala Debi 

the Calcutta Municipal ‘Act,.1923, and sentencing her to a daily MUN. 
The Co 

. fine of annas four from the 14th, March, 1950 being the date of 2 be 

“her first conviction under section 488(1) of that Act amounting cae 

‘ to a total fine of Rs. 180-4-0 up to the 4th day-of ‘March, 1952, P. B. | 

| which i is the date of the order now complained of. '. Mukharji, J. 


. The facts of the case may be briefly stated.. The petitioner 
Subalabala Devi is the owner of premises No.-27/2, Jugal Kishore 
Das Lane. She was required by the Corporation “ to secure and 
repair the entire building except the portion collapsed and re- 
quisitioned to.be demolished’ within seven days." This was a 
requisition by the Corporation under Rule 4(1) of. Schedule 18 
of- the Calcutta Municipal Act. She was convicted on the 14th 
March 1950. under section 488(1) of the Calcutta Municipal 
^. Act, read with Rule 4(1) of Schedule 18 for non-compliance with 
the. requisition: Even.after the conviction. the petitioner did Í 
not'secure and repair the building. Thereafter the corporation 
of Calcutta started the. present proceedings on the nd -May 
1950 under section 488(2) of the Calcutta Municipal Act for 
;continuing the offence ‘of non-compliance with the requisition. 
. After repeated adjournments which she asked to comply with . 
the requisition and after being granted such adjournments by 
‘the Municipal Magistrate she was again convicted on the 4th 
March 1952 under section .488(2) of the Calcutta Municipal Act 
; -by the order now A ae of. I 
The first defence of the petitioner is inability to comply 
with the requisition for reasons which are beyond her control. 
Her case is that it was iinpossible to secure and repair the said 
-premises as the tenant opposite party therein. did not vacate the 
same. She had served the tenant.with a notice of ejectment on 
the 8th-September 1949 after having herself -received notice - 
apply to the Small, Causes Court when the occüpier: prevents the 
owner from complying with any provisions of the Municipal 
Act or of any Rule or Bye-Law made therein:or with any re- 
quisition. The ene} Taid, down in the three PRS subs 
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Subala Bala Debi 
v. 

The Corporation 
of Calcutta. 


- Incas 


, P.B.) 
Mukharji, J. 
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. sections of section 527 of the Calcutta Municipal Act is: das 
` In such a case the owner may apply to the Court of Small Causes . 


and that court on receipt of such, application from the owner 
may make a written order requiring the occupier of.the building 
to afford all reasonable facilities to the owner for complying 
with the provisions-of the Municipal Act € Or with the requisition’ 
thereunder. The schemé under this section makes it clear that. 


`. within 8 days from. thé date of. ‘such order,.the occupier shall. 


afford all-such reasonable facilities to the owner for the purpose ` 


‘aforesaid. -Sub-section 3 of that Section then proceeds to provide 


_.that in the event of the occupier's refusal to afford such reason- 


S. 


-— 


. the Calcutta Municipal Act after her first conviction under sec- . 
.' tion 488(1) of the Act. "But she did not adopt. the procedure 
‘laid down under section. 527 of the Calcutta Municipal Act, If. 
‘she ‘had done so then in thatrevent the tenant's refusal.to afford ` 
“reasonable facilities for- repair would have discharged her from. 


able facilities according to the order of-Small Causes Court, the 


owner shall be discharged during the continuance of such: refusal 
from any liability. which such owner will otherwise. incurelly ` 


reason of the failure to comply , with the provisions- of the’ Müni: 
‘cipal Act or any requisition | thereunder. Now in this case when 
' the petitioner was served with the notice under Rule 4(1) of 


schedule 18 of the Calcutta Municipal. Act she could have and 
should have proceeded ‘under section 527 of the Calcutta. Muni? ^ 
cipal Act if she felt that her proceedings in the. ejectment in’ 


the Small Causes Court-after service of legal notice of ejectment - 
-on- the teriants would take à long. time, as they. were. bound tov 


take. ‘At any rate she should have moved under section: 527 of | 


all liability for conviction by reason of $ section 527(3) of the Cal- ` 
cutta Municipal Act, e 2 


r 


PY E pe 
` 


| In order to | méet this argument Mr. “Dutt appearing for. 'the 
petitioner has argued thát section 527 of the Calcutta Municipal 
Act does not apply to this case on two grounds. First it is said 


l _that the word “occupier” under, section 5237 of the Calcujfta: 


.. Municipal Act does not include a tenant. Secondly the West 


Bengal. Premises Rent ‘Control Act of 1950 is. said to override- 


section 527 of the Calcutta. Municipal Act. ‘Neither of these 


two grounds should in. my.opinion be. sustained and I am un- ` 


able.to accept the, argument that section 5247 of the Calcutta - 


Municipal Act does ot- app! ly te this cage. The- word, occu; 
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~ po s 
pier” is da. ros section- sa) c of. -the Cii Manapa Crmnryat. 
Act to include any persón for the time being paying or liable - ean 
.to pay to the owner the. rent for the büilding or damages on E 

. -account of occupation of such building and also ‘includes a rent Subala Devi alias 
_ free tenant: I have thereforé no hesitation in “holding that a Subala e Debi 
^ tenant is an occupier’ within the meaning of the Calcutta Muni- The e poration 
-cipal Act. .Then-Mr. Dutt Develops a further refinement of of Calcutta. 

* his argument: by saying that, a. tenant whose tenancy has been —. 

. terminated by notice to quit, is not a person paying or liable to . P. B. 
pay: rent - -within the meaning of the. definition of '' ' occupier.” Mukhorfi, J. 
' But'even that refinement canpot succeed because section 8(48) of 
the Calcutta Municipal Act mentions even:a person liable to 
. pay damages on account of the-occupation of the building. . A 
* tenant "whose tenancy has been-determined by a notice to quit 
will in any event be a person - liable to pay damages. or mesne 
profits and ‘would therefore come ‘within the. meaning. ofthe 
. word “ occupier.” -Thé other branch of the argument that the. 

, Rent Act of 1950 “overrides. ‘the ‘Calcutta Municipal Act is de- 

' veloped on- the basis of the words `‘ ‘notwithstanding anything 

to the contrary in any. other Act or law ”- used in section 12 of 

the Rent: Act of 195o. -It -is ‘contended | that- because of these ' 
words in section 12° of the Rent Act 1950 nó order cán be made 

by the Small Causes ‘Court ‘under section 8247(2) of the Calcutta 

. Municipal “Act - "requiring the occupier tenant to vacate. the i 
premises. This argüment proceeds on a fundamental fallacy. 

: That fallacy is that.section 12 °of the Rent Act of- 1950 is only | 

; intended. to prevent and restrict an. order -or decree for the 
recovery of the possession~ ‘of any premises except on. grounds 
spécified i in-the'Act- It so prevents and restricts notwithstanding, 
any law ‘to. the contrary. But: the’ Small .Gauses, Court acting ` 
‘under “section 527(2)- of the Calcutta Municipal Act does not 
make an order or. decree for the recovery of possession. It only 
makes ari order requiring the occupier óf a. “building “ to afford . 
all reasonable facilities " .to' the ‘owner ‘td comply with the re- 
'qusition. ‘under the: ' Calcutta . Municipal: Áct. It, is entirely 

-.  érronéous in that context ‘to suggest that such: an order of the 
Small Causes Court.. is of ‘the nature ‘of an order or decree for. 

-the recovery of possession. contemplated by- section. 12 of the : 
Rent Act of 1950. -. Here- again.it is unwise - ‘forget that this 


provision is intended: to. Eus safety us mun Wie by: pro- 
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(c) of sub-section L córitinües ` to: commit, such offence shall be 
punishéd for éach day: after the first during which he continues 


Subala Devi alias mentioned in the. table. to that. section. The proper interpre- ` 


Subala Bala Debi tation of this section to’ my mind is that thé words “ continues ‘to _ 
us 


of Calcutta. 


P. B. 
Mukharji, J 


- 


' -_ commit such offehce” used in this subsection 3 of. section 488 is 
The Corporation * 


that the particular offence fòr- which the person has been a 
viously convicted. undér séction 488(i) is allowed to continue. 


[Vor. 90. ` 


- so’ to offend, with the fine whicli mày exterid to. the ámoünt | 


That prévious offence was failure to-comply with the MOTTA 


within 7 days. That period of 7 days-was allowed to^ pass with- 
out complying: with that réquisition. . What was therefore, a 
primary offence under séction 488(1) (c) Gf.the Act becomes- the. 


. reptitive offehce of. continuance undét this sub-section 2. It “is 


true that the- requisition formed thé cause öf the first offence 


U under section 488(1) (c).: But it did not spénd it is force in the 


^ a 


sense that it still continues to provide thé basis of the fresh offence’ 


of continuance contemplated under: section’ 488(3) of the Act; 
Such an interpretation does n öt mean that the aceused is being . 
convicted twice for the samie offence which certainly’ canhot be.- 
The theory of prohibition of double jéopardy in criminal jurié- 
.prudence is a misleading siren in this context where the gist 


` of municipal offence is by Statute an offence. of; continuance 


^ 


and whose whole purpose is to-make a citizen dischatge his civic 


E responsibility in securing his own building from being dah- 


m i 


n 


gerous to human life and thus ensure safety in the city. Here 


- 


, the Statute does not make it the. same offence but provides that 
` continuance of the offence will itself be another-species of offence 


under this sub-section 2 for which a different penalty is imposed 
so that not only the act of prime failure is an offence, but Mu 
"its continued failure another offence. 7 i 


-— " T -m 
- * 


To take any other view would sub-section. of section 488 
_ completely nugatory in the case of offence of continuance men- 
‘tioned in Clause (c) of sub-section-1 of section: 488. of the Act. 
‘It is. necessary perhaps to illustrate this point. Normally it! is 
provided by section 510 of the Municipal Act that a requisition | 


is to be carried" Into effect. In that event in every case under, 
clause (c) of Section 488(1) of the Act a conviction once made 
will méan that there can never be a fuitber offence of con- 
ee under : section 488(2) ‘of the Act, In ‘that view the 


- 
-— 


- shall prescribe a reasonable period within which such requisition ` 


- 
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. This argument, though ingenious suffers from many basic Cremar. 
“infirmities. In the first instance as I read the terms of the re- SEE 
| quisition “quoted above it does not ‘mean that securing and re- pie 
^, pairing the entire building was to-be done within: 7 days. ‘That Subala Devi alias 
woüld be creating a physical impossibility having regard to the Subala Bala Debi 
^ ^ mature of the building and ‘the work involved which cannot : 
so A reasonably be doné in 7 days. The true-and proper meaning puer a - 
of the requisition is that the period of-y days mentioned there ^ —  — 
. was only the. period within which thé-portion of the building. P. B. 
-was to be demolished and’ which was not obviously therefore to Mukharji, J. 
be secured and repaired. What was to be secured and repaired 
under the, requisition was the entire building except the two 
portions one already collapsed and the other requisitioned to _ 
be demolished within-7.days. But there: was no time. limit 
fixed in’ the requisition notice under -Rule 4(1).to secure and 
-repair the: building. Therefore failure ` to comply with that >. 
«requisition cońtinuěd ` even after ‘the ‘first conviction. Hence ^ 
— .the petitioner did continue- to commit offence specified under 
.-, , Section 488(1) and comes within ‘the fürther offence ‘of conti- 
- ` -nuance under sectiori 488(2) of the Act., But there i$ a possible 
" answer on behalf of.the petitioner. on this. point. It is that 
under section 510(a) of-the Calcutta Municipal Act every re- 
. ‘quisition under that Act must prescribe a reasonable time within 
* “which the requsition is-tó.be carried- outs But-the validity of 
- answa depends on the question whether failure to ‘prescribe 
“the, tinie"reàsonable :time in case the requisition itslf fails fo - 
specify it. ` Having regard to the view I take, and which I will : : 
_ presently state I need not decide this incidental question. The ` 
3 second infirmity of this argument is that if fresh requisitions are 
=. «. to, be given then:it would not longer -be a case of continuance 
of offence under sectio 488(3) of the ‘Calcutta Municipal Act 
- ` in such case of non-compliance with the further requisition. In 
` that event the offence will again be’ one under section 488(1) (c) 
of the Act. Because then-the offence” will be. failure to comply 
with’ such frésh requisition lawfully made ‘under the Rule’ as 
stated under section 488(1) (c) of the Act. Thirdly even if the 
-requsition is construed in the way Mr. Dutt contends namely 
that the entire requisition is intended to be complied with within 
7 days his argument ‘cannot bé sustained: The provision in 
section 488(2) of thé "Act makes it clear that whoever aftér having 
been convicted of any « offence referred to in Clauses (a), (b) or l 
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under Rule 4(1) of Schedule 18 of the Calcutta Municipal Act 
requiring her to repair, 'the said building in the terms 1.have 
mentioned.. The tenant refused to comply with the notice of 


Subala Devi alias ejectment ~ - whereupon the petitioner institutéd proceedings 
, Subala Bala Debi under section 41 of- the Presidency Small Causes Court ‘Act for 


io v. 


The Corporation 
ES of Calcutta. 


^ P. B. 
Mukharji, J. 


f 


J 


„a 
we 


recovery of possession of ‘the said, premises om the ground that” 
the petitioner required the said premises for-the purpose of . 
building and rebuilding. - While the proceeding "was pending ^ 
in the small Causes Court the' petitioner was convicted on the .. 
14th March 1950 by the Municipal Magistrate under section 
488(1) of the Calcutta Municipal Act. Then or the 10th March 
1951 the petitioner obtained from the Small Causes Court a- 
: decree or what is more properly called an order for ejectment 
' directing possession to be delivered to the petitioner or the. 
16th March, 1951. But the proceedings, did not conclude at 
that stage. The tenant preferred an appeal before the Special | 
Bench of the Small Causes Court with the result on the 12th 
_« July 1951.the tenant's appeal was allowed and the petitioner’s- 
- Suit dismissed. Against that order: of the Special Bench of .the — 
Small Causes Court. the petitioner moved the High Court-on the « 


roth November 1951, in revision and obtained'a Rule in Ré: | 


vision Case No. 2874 of íggi. Such Rule is still penüing final , 
degision. While that Rule was pending the petitioner. was con- 
victed, on the 4th March 1952 under section 488(3) of the 
Calcutta . Municipal Act "for. continuing ` the offence of non- 
compliance with the requisition. st 

On these facts it iscontended. by the petitioner that throught | 
the relevant time she has tried her best to get possession of the 


a 


- 


^- 


^ 
ag 
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premises but: has not succeeded, yet and unless she does obtain, . . 


such’ possession .from the tenant'it is not possible for her to , 
secure and repair the building as.required by the requisition 
of the Corporation. In.aid of this contention reliance has been " 


placed om the fact that she herself proved that the house Was in 


a dangerous condition and required: rebuilding: ánd that her’. 
whole case in the Sfnall Causes Court was that she required the ~ 


premises for the.purpose of building-and rebuilding. While I 
cannot -but have every sympathy for the petitioner in a situation 
such as this yet it^ will in my viéw be unjustifiable to permit 
such sympathy to ovérride cler: statutory. provision enjoining 
the -civic responsibility to secure buildings in a dangerous con- 
dition likely to: harm and injure human life in the City. “The 
Municipal Act ‘makes special provision. to meet stich a situation. 
That provision- is contained in section 527 of B Calcutta Muni- 
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x 


bs. from the citizens of this. “great: city. Às r read these two ‘pro- 
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n cipal Act, Undér that provision the owner "et ; a building may 
. tecting and Securing dangerous, buildings. in the city. ‘It. is a 
responsibility alike of ‘the Corporation, as well as its citizens. 
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lam not prepares by a, process of.any, technical interpretation Subala Devi alias 
j . to' remove that responsibility either from the "Corporation Or Subala Bala Debi 


. -visions of section 527 of the Calcutta Municipal Act and section 
12-0f the-Rent Act.I see no- -eonflict between them apd, they are | 
perfectly reconcilàble' So I1 read them in public interest. 


v. 


‘of Calcutta. 


——— 


P. B. 


The Corporation 


Where there i is express provision in the Calcutta Municipal Act — Mukharji, J. 


the course is clear. It is laid down in section 558 of tlie Calcutta 
Municipal Act 1923 that except as in that Act otherwise expressly 

j provided nothing i in that Act shall be’ deémed to. affect the pro- 

' visions’ of any othér enactment. In my judgment section 527. 
of the Calcutta Municipal Act and section 12 of the Rent Act 
of . 1950 are not concurrent’ Statutes, invading the’ same field” 
en OF operation.. vi hey contemplate sim orders and old 

^ categories. Zur. Gb T g a 


.> + | The last argument very. “ably advanced by Mr. Dutt on 
behalf of the petitioner i is that no, offence has been:committed by 
the’ petitioner under section 488(2). of.the Calcutta Municipal 
"Act This argument is-devéloped on à'number of points. The 
“-requisition under Rule -4(1), of Schedule;a8 of the Calcutta 

. Municipal Act in. this case Was- on, the following terms: "To 
secure and-repair.the entire building-except the j portion collapsed 
d . and requisitioned to be demolished with-4‘days-’ . It is gaid.that -- 


NH LE the terms ‘of this requisition the period ii specified to be’? 
^. “days. Therefore-when the’ petitioner failed to comply with the 


2 


requisition she ` was convicted under sectio 488(1) of the. 
Calcutta Municipal Act. ` The' requisition spent its force after 
7 days mentioned there. ‘Fhere. was. no “further requisition. 
-Hence, no continuance of any offene for. .not complying with 
X any other requisition. According to Mr., Dutt a further con- 
. Viction under section 488(3).. of the Calcutta Municipal Act-can 
3 only, be. maintained. on a -fresh requisition. under Rule 4(1) of 
Schedule 18 of the Act. As that was not done and as there was 
no further requisition- after the first conviction of the: petitioner 
under section 488(1)'of the. Act the conviction’ for continuing 
the" offence under s section 488(3) of ' the Act is “contended to be 
^ « bad i in law. E / E 
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Subala Devi alias ished, becomes a dead letter becaüse no .one’ can ‘commit suck 


 Subala Bala, Debi offence. It is said then a conviction under section: 488 (2). of the = 
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. provision in | sub-section 2 of section 388 of the ‘Act, that whoever 


after having been convicted of an offence xeférred to in clause (e) - 


of sub-section 1 continues .to..commit such: offence shall be pun- 


"Act is possible: even in that, „ĉase, if a fresh requisitión: under 


Rule 4(1) of Schedule 18 of the Act is given. But then non- = 


, compliance with such fresh requisition will always be an offence ut 


. under section 48801) ©). of the Act and not under section CON 


thereof, ^ = 3 
This disposes of all the arguments made on this Rule. - 
- On behalf of the Corporation, a reference ,was made: to’ the 
case of Phani Bhusan Mukherjee: V. Corporation of: Calcutta. (1) - 


Ta In that decision Roxburgh; J. obséryes that where the accused 


+ 
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^ 


" 


. has been punished under section 488 of the Act.it is no part of 
the Magistrate's business either to, purport to impose daily fine 
“for offences not yet committed: or to make threats about ‘what - 


_ may happen in future.- In that case the Municipal Magistrate . 


committed the error’of adding: to his ‘order of finé in, respect. of 
a conviction under section 271/488 of Calcutta Municipal Act. 


, an-order of threat that the accused would be’ penalised daily on: 


‘the prayer ; ‘of the, Corporation. ‘In that case ‘Roxburgh J. holds 
, that “ If. the. ‘order is not complied with it-is.for the Corporation 
to. apply., for a separate summons-in a separate case-and : the. 


_’ Magistrate. may then if satisfied that: the offence has been com - 


 mitted for any number òf- -days impose a further fine appropriate 
to that number of days and so on ad infinitum or until the party | 
does comply a with the order.” "This view is in accord with the 
view that I have taken: " Here àlso.there was a separate summons 


in a separate case under section 488(2) of the, Act and the con-- 


:. -viction properly made upon stich summons: : | In -the order of 
E: the Muncipal, Magistrate -in- “this €ase he has properly- sentenced - 


~ petitioner” to pay a fine of Rs. (80-470 for the period from; the” | 


-14th Märch 1950 which was the date of the first conviction -until - 
E the date of 4th-March 1952 being the date if this order of the . 


Magistrate which ‘is now complined of at a rate of ‘As. -[4]- per 
“That i isa justifiable punishment under the fourth columh 
to ee ‘g of section 488 of the Act and ‘is well and very 
reasonably: -within the limits imposed by the statutory table.. 
` For. the reasons stated above I discharge t the Rule vacate: a 
ad intern order of stay. - AN E. 
“RM.” : D 7 Rule discharged: ` 
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The Law and Practice of Sales Tax in India—First Edition 
1952. By Purnendu Narayan Prosad, B.A, B.L. Price 
Rs. in Supplement Rs. 1/12/-. 


Mr Prosad's book as the title signifies proposes to be an 
ambitions work dealing with the Sales Tax Acts existing (as 
. amended upto 1951) in the various States, of Parts " A',, “B ’ 
and "C" of the Union of India.- In the main volume, the 
. author has adopted a‘ scheme ‘of his own and has divided 
' (notionally) the topics into two: parts—the first one covering 
from pages i to-180 and consisting of the Sales ‘Tax Acts in force- 
3n the above States and the second part consisting of annotations 
and cómments running from pages 181: to 360.- For purpose of 
comment ‘the author has taken! the Bihar Sales Tax Act (Rules 
and Forms) as the central theme and thereafter Acts of other 
~ States. -But in following this Scheme the author has not done 
injustice ‘to the Acts of other States as we find copious reference 
to important cases PEORES by courts of other States. 


~ 


The real value of the ‘book lies in being a compendious 
collection of the Acts of various States on the ‘subject with 
corresponding references, rather than in being a work of 
“reference.” A less ambitious plan would have helped the 
author in putting URS the " practice point of: view." . 


Bad printing “s a feature all- throughout and ‘they could 
havecbeen. avoided with a pt of care. 


4 f 


As we-have.not.received the Supplement, we are not in a 
"^ position to make any comment on that. 7 
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Pririciples : ‘of Reit "Control. B»: RO B. "Ahdhyargjin, BA., 


Vc DLLB. Published “by: New Boòk ‘Company - Limited - 180-— 
Pur 190, — Road, Bombay, ugs. Price Rs. AI ~~ 


This i is a 1 tiniely publication: of. a. book d concertis’ ‘every | l A 
persón- in’ his daily life.. The book “has. exhaustively dealt with ^" , 


.the incidents of landlords and tenants’ laws: and Acts all over -> 


India-and alio made references to ‘the English: ‘Rent Acts. . This.” 2s 


work is practically first of its kind; “both in.treatment of the súb- . 
2 l b? 


' jest. and: also i its scope | and d objects. AE SC - a e 


t = à a4 
` E z : Mut yc P 7 


- 
- 


The book is divided. into iee parts—the first ae has deal. 
with. in great. length the principles of Rent ‘Control Legislation;- 
the: second. part has. dealt with Bombay Rent Act of 1947 and ~ 
the third -part contains, the-Rent Acts of all the States of India: 


7 'and Pakistan- and also the English Rent Acts. - m s i Et 1 Du 


` E 
TA Si i, * : — = 
J =f 


T he dd ‘of subject by the author is "original. He’ Bay: : 


+ 


- 


also. -disCussed all“ recent leading: Cases on tbe subject . and the: a ET 


has. also given. his own comment on, -the póints decided in each: - 
- of the cases.’ Such an independent approach-by the author on 
the subject will help the lawyers dealing with this branch ok law. - 
in véry many -ways. WES ENS P g 


" ^ - 3 = 
Ko ihe ` . ^ oe Wee 7 ot oe “ 
- " : "o9, “ty ^ - t 


The "exhaustive synopsis. of ' the contents : òf each Chapíer - . 
and: the detailed: index’ of the book hás- added to the usefulness - Ka 


a * 
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and: ipade the prictical’ v— of. the Book very coüveni- - y se 
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p | Regarding ihe. m aspect "o thé. book; except for. ‘the 
ocasional correction slips and: difference in~quality:of the 
paper,. the bogk ‘is very neatly printed and bound in cloth and 
attractive iq R j DE S e EE ae ec : see 


Pee - 
Ld i 4 
r ~ ` - 


E D "This book - is ' piactically: ‘the - -pioneer in: | die field ° zon the. 2 
subject and will- help. the legal profession. No: :Jawyers" -Libratv i E 


.caù -be considered up-to-date which-does not ‘include a: copy of. -~. 


this’ fèw volume, dealing as ‘it does, with sibjects that are af 
most. ‘evéryday-occurrence, a Pa. Be ig See EN 
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50.7 * NEW LEGISLATION. 


} 


fe is WEST BENGAL ORDINANCE NO XV OF 1952. 


a} 


Ld 


M THE CALCUTTA THIKA TENANCY . (AMENDMENT) 
5 f ORDINANCE, 1952 
[Published in, ie! i Calcutta - Gázétte Extraordinary" of the 


aoe” 


Sz 202, E7773 October, 1952] 


i 


^v, ~ 

| EE WHEREAS i it. is. urgently necessary in the public interest to 
. amend the Calcutta Thika Tenancy, Act, 1949, for the purposes 
and in the manner hereinafter appearing and also’ to provide 
for certain other matters; LA | : - 


~ 


AND . WHEREAS ' both Houses of, the Legislature of "West 

. ^ Bengal are not in session and the Governor is satisfied that 

" circumstances exist which render jit necessary for him to take 
ERE action; a H Z 


| - AND WHEREAS the instructions of the President under 
the proviso to clause .(1) of article: a 3 of the. Constitution of 
India have been obtained; > "e NE es 


Á 


a - 


The Governor ib pleased, in exercise of “the power con- 
' ferred by “clause (1) of the said article,- to make and promul- 
gate. the - ae ra namely: SEC ER i 


^ 
ot ^ 
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PEN 
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~ 


ah ay. "This Ordinance may be called ‘the Calcutta Thika Short title and 


L ow  Wienahey: (Amendment) Ordínarice, 1952. 


\ 


i- E (2Y ri shall come: into force*on the date of its publicition 
| a un Gazette. " 


€. 


commencement. 
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Si ] E ^ 4, In section. 2 of the Calcutta Thika Tenancy Act 1949 Amendment 

. . (hereinafter. referred. to as the. said Act), for clause. (5),. the Second 
eg. 5 - followin clause shall be substituted, „namel — a r CEDE 
o uw S B qe : Act 'II's of 
uM RUE PL 1949: 


ace “(gy 4 thika tenant’ means any person who holds, whether 
under a written lease or otherwise, land under another - 
person, and is or but for a special-contract would be, - 
liable to pay rent; atta monthly or at any other periodi- 
cal rate, for that land to that another person and has 2 

 — erected any structure: on -such land for-a residential, 

x manufacturing or- business purpose and includes the 
successors in interest of such pasan; “but does not 
include a person— , - PES I ae E B 


n9 2D 


Eve 0 (a) who holds such land under that another person in 
"o TI X ; perpetuity; Or : ; . tes 


T . - - 
> DL 


~ 


(6) who holds such-land under that another person under 
Se E a registered lease; in which the duration: of the - 
| lease is expressly stated to: be for a penod of not 
^ less than twelve: years; or 
. (c) who: holds such land under that another person and 
LS ; a * uses Or occupies such: land'as a Khattal. d e x 
Amendment of, 3, To. us (v): -of section: g of the said’ Act, ne following l 
ARE proviso, shall be aged, — — 
E i Provided that in such a case“a*thika/ tenant shall not. 
d l be liable to: ejectment: from that "portion: of: the 
` ki holding which he himself: uses: or: occupiés and 
shall be deemed to be a thika tenant in respect ` 
E. of that portion, if -he:agrees to pay,such. proportion- - 
Nd l | . ately fair rent’ for that portion. as may be fixed 
h by the Controller; and. the'rights and ‘obligations. 
` of the‘landlord.and of the Bharatias for the portion -~ 
EE —— "from: which. the thika tenant: is ejected shall be — - 
z n the ‘same as. those ofi the landlord. and of. the `. 
E Bharatias under section 10 of the Act, as if the ~ 
portion from which the thika tenant is. ejected, 
$ constitutes the holding.” Pa 


A e" 


- 


+ 


"Vou. s “Orban No. Xv OF 1954, m 2C gn 
e P " "v . ^. d z 
Amendment of (04. du subsection G} of section 10 of the said: Act, — 
5 "= section 40. T è a 
ne, ak "(à for. the words ' ' any, Bharatia in- -possession of, such 
E : a e structure shall" the words "any Bharatia in 


possession of: such structure or any part thereof. 
- ‘shall without any application: being’ made” shall 
= E ~ be. substituted; cs 


"S 


l (b). for the woni ý deemed. to be a: tenant" the words 
d - * “ deemed” to: be. a. tenant. in: respect of such struc- 
002^. 1 Vs. fure er part. thereof, as the case may be" shall 

5 SERES BUM s i substituted; 


E à 


(e) for the words ' ‘such structures” the words “ such 
structure ” seal be substituted; 


r r ^ ` 
z | r + 


- 


LZ 


i - (d) in Ithe proviso, for the -— "such structure" the 


oo words,“ such structure or part. thereof, as the case 
i TONS O ous a iay, 'be” shall. be. substituted. 5 
. Provision as t0 . ug. Save as provided i in sub-section (2), the provisions 


t p 


| cases pending. before.a- Court. or. Gontroller on the date of the 
o commencement. of this. Ordinance, ~ 


vw DN ~ P - 4 
, 


Pow dea If, at any, time between’ the. commencement of the said 
w^ de uA | Act and of. this: Ordinance, a. decree or order.has been passed 
) - c5 Før. the recovery of. possession of any land and'for other relief, 
p if any, and: delivery of. possession. has not been. given, then on 

application made im this behalf by the person against whom 
the decree or order ^was passed, within three months of the 
r;. commencement of this: Ordinance, the Court which or the 


cèrtàin cases - — of uu said Act as amended. by this Ordinance, shall apply to all 


ta 


R ; * Controller who passed the decree or the order shall decide (after 


. hearing the parties and after taking fresh evidence if necessary) 

SEM whether the personis a thika tenant within the meaning of the 
fod -  gaid*Act as. amended. by this Ordinance. If the Court'or Con- 

Te un troller holds that the: person is not such a thika tenant, it or he 


: |. . `> shall dismiss the application. If the Court or Controller holds 


E - that the person is such a thika tenant, it or he shall not aside E 
gos decree or the order and- annul. tlie execution proceedings, if 
bis e s any, and— 3 : i 
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: 3 s z É NT e l . P E l P [ x x ar us + Sa F s pd = 7 
SG Sars, 2 Saks | TuE Cricvrra Law Joviat.: 217 777 l[Vor. go 7 
MILL qe C det "m cr n LE - VT d. ere us 
doe [oM the proceedings are- ‘before. a Court—, ‘it ‘shall dE E 
"E ^. — ;, Yemit the case to the Controller, to be dealt with.. ne qu 
p LE 24 t9 x ui. bim accofding to law; POLES » Sí l A e nn E . l uu i coe 
a ON A DL ? EAE ‘ S eet E Am " PSU. E . ^i bets 
FO M 69. where ` the !prociedings are. before the- Carolas "X 1 7 
EYE cn Sere OU d xd pui d Bodl ier zi E td 
T (3) A ‘Court or “Controller: ‘may, pending. thé dispósal of. are ae 
an application uüider: sub-section (sj, order the stay. of the... . HUE es 
X ur éd if m in execution ot. oe decree. or the a "E X 
XE ` (4) The: proyisions of "dis 'ection shall. ‘have: “fect” not- ` owe aaa 
z : uu b T 
KP ‘Withstanding anything. to the contrary. in any other law or else 
S where: “in the said Act as amended Y this: Ordinance... M REA 


Explanation: hi this sectioti, ` oR. XE ANA AE scr NEG 





ee " EL 5 i ; 209 : et E . ^ i = E LU P E b. z X de P NC T. 
"Mu um c (i) the expression * * the: person. against whom the decree - ig x 
7 = "C " PL a er UE 
oe te . ^, -or.the order -was made” includes the successor in." ,7 0 s g 
š- Be "ed uas Io g - ~ * n: ~~ ow 
CES LUNES ‘interest -of such person; `. xD ge tie tS 400 ee ee tete 
RSS - STA g wl e EP i 3 = jest ’ - T - *a “p, d 
UN werde ee es í ° cde, Bot at T vr. A en a T 
ME (i) . the: expression - ^ Court " includes! a Court exercising uA. 
` i - ass = 2.05 REA 
0. Su LS appellate <. or. ‘revisional - jurisdiction and the. .- (:007- 
JE E expression “ Corítroller ”- m the Controller dose od 
SET e > subo 7 d B 
pou pU `, referred -to in sub-section (2) of sectión 2 ofthe, .. ^ .;—- 
[oio 7 | Caleutta Thikà Ténancy , -Act, 1949 for the time. UP pd 
pru ee Ex ` being -in forcé - or thé person deciding an “appeal | "do ate 
da ee, under section - 27 of the’ Calcutta Thika ‘Tenancy ` NA 
* SÉ s = ‘ arta ad E 
- SEE "Act; 120. for the time. being: in force, as. the case Era 
- aia ee i ALT PEE: ACT * ^ 
MER. may be.. Top um 
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